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Court of Appeals of the District of Columbia 


No. 5288. j 

Shannon & Luchs Construction Company et al., 

Appellants, j 

vs. ! 

i 

Luther H. Reichelderfer et al. j 


Supreme Court of the District of Columbia. 
District Court No. 1975. i 


In re Condemnation of Land for the Extension' 
Street, 18th Street and the 'Widening of 20th 
the District of Columbia. 


of Evarts 
Street, in 


United States of America, 

District of Columbia , ss: j 

Be it remembered that in the Supreme Court bf the Dis¬ 
trict of Columbia, at the city of Washington, ii i said Dis¬ 
trict, at the times hereinafter mentioned, the j following 
papers were filed and proceedings had, in the I above-en¬ 
titled cause, to wit: ! 

i 

1 Petition . I 

Filed May 7, 1929. j 

i 

In the Supreme Court of the District of Columbia^, Holding 

a District Court. 

District Court No. 1975. 

In re Condemnation of Land for the Extension of Evarts 
Street, 18th Street and the Widening of 20th Street, in the 
District of Columbia. j 

The petition of Proctor L. Dougherty, Sidney F. Talia¬ 
ferro and William B. Ladue respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia and as such Commissioners institute this pro- 

1—5288a ! 
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ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1913, entitled “An Act 
making appropriations for the government of the District 
of Columbia for the fiscal year ending June 30th, 1914, and 
for other purposes”, which provision reads, in part, as 
follows: 

* 4 That the Commissioners of the District of Columbia 
are hereby authorized to open, extend, or widen any streets, 
avenue, road or highway to conform with the plan of the 
permanent system of highways in that portion of the Dis¬ 
trict of Columbia outside of the cities of 'Washington and 
Georgetown adopted under the Act of Congress approved 
March second, eighteen hundred and ninety-three, as 
amended by the Act of Congress approved June twenty- 
eighth, eighteen hundred and ninety-eight, by condemna¬ 
tion under the provisions of sub-chapter one of Chapter 
XV of the Code of Law for the District of Columbia.” 

And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28th, 1926, entitled 
“An Act to provide for the condemnation of land for the 
opening, extension, widening, or straightening of 
2 streets, avenues, roads or highways in accordance 
with the plan of the permanent system of highways 
for the District of Columbia, and for other purposes”, 
which Act reads as follows: 

“That in all condemnation proceedings instituted by the 
Commissioners of the District of Columbia in accordance 
with the provisions of Subchapter 1, of Chapter XV of the 
Code of Law for the District of Columbia for the acquisi¬ 
tion of land for the opening, extension, widening, or 
straightening of Piney Branch Road between Thirteenth 
and Butternut Streets, Thirteenth Street, extended, except 
through the AValter Reed Hospital Reservation; Concord 
Avenue; Nicholson Street, or any street, avenue, road or 
highway, or a part of any street, avenue, road or highway 
in accordance with the plan of the permanent system of 
highways for the District of Columbia, all or any part of 
the entire amount found to be due and awarded by the jury 
in said proceedings as damages for, and in respect of, the 
land condemned for such streets, avenues, roads, or high¬ 
ways, or parts of streets, roads, avenues, or highways, plus 
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all or any part of the costs and expenses of said proceed¬ 
ings may be assessed by the jury as benefits!; Provided, 
however, That if the total amount of damages awarded by 
the jury in any such proceedings, plus the costs and ex¬ 
penses of said proceedings, be in excess of the total amount 
of benefits, it shall be optional with the Commissioners of 
the District of Columbia to abide by the verdict of the jury, 
or, at any time before the final ratification and confirma¬ 
tion of the verdict, to enter a voluntary dismissal of the 
cause.’ ’ 

“Sec. 2. That there is hereby authorized to be appro¬ 
priated out of the revenues of the District of Columbia such 
sums as may be necessary from time to time !to pay the 
costs and expenses of the condemnation proceedings in¬ 
stituted under the authority of this Act and fpr the pay¬ 
ment of the amounts awarded as damages, the amounts 
collected as benefits to be covered into the Treasury of the 
United States to the credit of the revenues of the District 
of Columbia: Provided, however, That if the total amount 
of damages awarded by the jury in any such proceedings, 
plus the costs and expenses of said proceedings, be in ex¬ 
cess of the total amount of assessments for benefits, such 
excess shall be paid out of the appropriations herein 
authorized.” 


2. That your petitioners, by virtue of the foregoing pro¬ 
visions, have officially ordered the extension of Evarts 
Street, Eighteenth Street and the widening of Twentieth 
Street, Northeast, in the District of Columbia, gild in fur¬ 
therance thereof file this petition according to the 

3 provisions of subchapter one of Chapter fifteen of 
the Code of Law for the District of Colombia, for 
the purpose of acquiring the hereinafter described land for 
the said extension of Evarts Street, Eighteenth Street and 
the widening of Twentieth Street, Northeast, in the Dis¬ 
trict of Columbia, as aforesaid. 

3. That said extension of Evarts Street, Eighteenth 

7 I 

Street and widening of Twentieth Street, Northeast, con¬ 
forms with the plan of the permanent system of j highways 
in that portion of the District of Columbia outside of the 
cities of Washington and Georgetown, adopted under the 
Act of Congress approved March 2nd, 1893, as 1 amended 
by the Act of Congress approved June 28th, 189§. 
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4. That a map or plat showing the land to be taken for 
the said extension of Evarts Street, Eighteenth Street and 
the widening of Twentieth Street, Northeast, in the District 
of Columbia, is hereto annexed as part of this petition and 
marked “Exhibit, D. C., No. 1”. 

5. That the land necessary for the said extension of 

% 

Evarts Street, Eighteenth Street and the widening of Twen¬ 
tieth Street, Northeast, in the District of Columbia, to¬ 
gether with the names and residences of the owners of the 
fee thereof, so far as the same can be ascertained, is par¬ 
ticularly described as follows: 

* 

Descriptions of Land to be Condemned for the Extension 
of Evarts Street, between Rhode Island Avenue and 
22nd Street, N. E.: for the Extension of 1 Sth Street, 
between Evarts and Franklin Streets, N. E., and for the 
Extension and Widening of 20th Street Immediately 
North of Evarts Street, N. E. 


Part of a tract of land taxed as Parcel 143/22. Begin¬ 
ning for the same at a point in the northeasterly line of 
said Parcel 143/22, said point of beginning being 
4 south 40° 02' east 311.17 feet from the most north¬ 


erly corner of said parcel, and running thence with 
the northeasterly boundary of said parcel, south 40° 02' 


east S0.46 feet to an angle: theu'-r duo south 28.30 feet; 


thence west 794.57 feet to the southeasterly line of Rhode 


Island Avenue, 130 feet wide; thence with said southeast¬ 
erly line, north 68° 26' east 29.25 feet to an angle: thence 
still with said southeasterly line of Rhode Island Avenue, 
north 58° 22' east 151.11 feet: thence leaving said Rhode 
Island Avenue and running due east 586.96 feet to the point 
of beginning, containing 62517.29 square feet. Shannon & 


Luehs Construction Co.. Inc., owner. 


Residence: 1455 K 


Street, N. W. 

Part of a tract of land taxed as Parcel 155/89. Begin¬ 
ning for the same in the east line of Lot 37, Square 4126, 
at a point due south 15 feet from the northeast corner of 
said lot, and running thence with the west line of said 


Parcel 155/89, due north 90 feet: 


thence due east 


1 •> oo 
l > 


feet; thence due north 143.76 feet to the northerly line of 
said parcel: thence with said northerly line, southeasterly 
100.10 feet; thence leaving said northerly line and running 

i w * o 
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duo south 99.95 feet; thence due cast 44.22 feet toithe south¬ 
easterly line of said parcel; thence with said southeasterly 
line, south 34° 04' west 108.64 feet; thence leaving said 
southeasterly line and running due west 86.69 feet to the 
point of beginning, containing 21507.75 square feet. Ben¬ 
jamin F. Edwards, owner. Residence: 1701 Adams Street, 
N. W. j 

Part of a tract of land taxed as Parcel 155/177. Begin¬ 
ning for the same at the northwest corner of Lot pL, Square 
4212, said point of beginning being in the south line of 
Franklin Street, 60 feet wide, and running thence with the 
west line of said Lot 1, and said west line extended, due 
south 215.05 feet to the southwesterly boundary of said 
Parcel 155/177; thence with said southwesterly boundary, 
northwesterly 100.10 feet; thence due north 171.24 feet to 
the south line of Franklin Street, 60 feet wide; thence with 
said south line, due east 90 feet to the point of beginning, 
containing 17383.05 square feet. Benjamin F. Edwards, 
owner. Residence: 1701 Adams Street, N. W. 

Part of a tract of land taxed as Parcel 154/28; Being 
two separate parts of said Parcel 154 28 described as fol¬ 
lows: | 

(!) Beginning for the same in the northwesterly bound¬ 
ary of said Parcel 154/28 at a point which is southj 34° 04' 
west 71.22 feet from the most easterly corner of! Parcel 
155 89, and running tlienee due east 208.12 foot 1<> the west¬ 


erly line of Parcel 155 238: thence south 21 


O *> — / 


)l ( 


•ast 9(5.80 


feet : thence due west 304.64 feet to the northwesterly!bound¬ 
ary of said Parcel 154/28: thence with said northwesterly 
boundary, north 34° 04' east 108.64 feet to the poinj of be¬ 
ginning. containing 23074.20 square feet. 1 

(2) Beginning for the same in the easterly line 
5 of Parcel 155/238 at a point which is north 21° 37' 
west 48.40 feet from the southeast corner of said 
Parcel 155/238, and running thence due east 188.75 feet; 
thence due north 109.04 feet to the westerly line of Queens 
Chapel Road; thence with said westerly line, south 28° 
11' east 225.81 feet; thence leaving said Queens Chapel 
Road and running due west 259.74 feet to the easterly line 
of Parcel 155/239; thence north 21° 37' west 96.80 feet to 
the point of beginning, containing 25996.60 square! feet. 
National Lutheran Home, owner. Residence: 18th & 
Douglas Sts., N. E. S 
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Part of a tract of land taxed as Parcel 155/238. Begin¬ 
ning for the same at the southeast corner of said Parcel 
155/238, and running thence with the south line of said 
parcel, west 252.24 feet to the southwest corner of said 
parcel; thence with the westerly line of said parcel, north 
21° 37' west 48.40 feet: thence leaving said westerlv line 
and running due east 252.24 feet to the easterlv line of said 

V • 

parcel: thence with said easterly line, south 21° 37' east 
48.40 feet to the point of beginning, containing 11350.80 
square feet. District of Columbia, owner. Residenc 
District Bldg., Office of Commissioners, D. C. 


Part of a tract of land taxed as Parcel 155/230. Begi 
ning for the same at the northeast corner of said Parc 1 
155/239, and running thence with the easterlv line of sa d 


parcel, south 21° 37' east 48.40 feet; thence leaving said 
easterly line and running due west 252.24 feet to the west¬ 


erly line of said parcel: thence with said westerly line, 
north 21" 37' west 48.40 feet to the northwest corner of 


said parcel: thence with the north line of said parcel, east 
252.24 feet to the point of beginning, containing 11350.80 
square feet. Michael J. Curley, Archbishop of Baltimore, 
owner. Residence: Baltimore, Marvland. 


Wherefore, the premises considered, and in accordance 
with the further provisions of subchapter one of chapter 
fifteen of the Code of Law for the District of Columbia, 
your petitioners pray as follows: 

1. That this Honorable Court shall cause public notice 
of not less than twentv davs to be given of the institution 
of these proceedings by advertisement in three daily news¬ 
papers published in the District of Columbia, which notice 
shall warn and require all persons having any interest in 
these proceedings to appear in this Court at a day 
6 named in said notice, and to continue in attendance 
until the Court shall have made its final order rati¬ 
fying and confirming the award of damages and the assess¬ 
ment of the benefits of the jury: and shall cause a copy of 
said notice to be served by the United States Marshal for 


the District of Columbia, or his deputies, noon each 


owners of the land to be condemned as can be found by the 
said Marshal, or his deputies, within the District of Colum¬ 
bia, and upon the tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in ac¬ 
cordance with the law provided for in such cases, to ascer- 
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tain the damages each owner of the land taken may sustain 
by reason of the aforesaid extension of Evarts • Street, 
Eighteenth Street and the widening of Twentieth Street, 
Northeast, in the District of Columbia, and the condemna¬ 
tion of the land necessary for the same, and to assess the 
benefits resulting therefrom in accordance with the provi¬ 
sions of the aforesaid Act of Congress and the aforesaid 
subchapter one of chapter fifteen of the Code. j 

3. That such other and further orders may be passed 
and proceedings had herein as are contemplated by the 
aforesaid Act of Congress to the end that the aforesaid 
land mav be condemned and secured for the extension of 

» i 

Evarts Street, Eighteenth Street and the widening of 
Twentieth Street, Northeast, as aforesaid. i 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. P>. LADUE, j 

Commissioners, District of Columbia. 

1 

WILLIAM W. BRIDE, ! 

WALTER L. FOWLER, i 

Attorneys for Petitioners. j 

j 

7 District of Columbia, ss : j 

i 

l 

Personally appears Proctor L. Dougherty, who being first 
duly sworn, according to law, deposes and says that lie is 
one of the Commissioners of the District of Columbia; that 
he has read the foregoing petition of said Commissioners, 
and knows the contents thereof; that the facts therein stated 
upon his personal knowledge are true and those stated upon 
information and belief, he believes to be true. 

PROCTOR L. DOUGHERTY. 


Subscribed and sworn to before me this 6th day of May, 
1929. j 

[notarial seal. ] ADAM A. GIEBEL,! 

Notary Public, I). C. 

(Here follows plat, marked page 8.) i 

i 

9 Memoranda. i 


May 10, 1929.- 
July 22, 1929.- 


-Notice and Order of Publication filed. 
-Proofs of Publication filed. 
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Marshal’s return showing personal service on Shannon 
& Luchs Construction Co., May 29, 1929, and on Rev. 
Michael J. Curley, May 31, 1929, filed. 

Orders to draw and empanel jury filed. 

October 7,1929.—Jury empaneled and cause set for hear¬ 
ing on November 25, 1929. 

November 25, 1929.—Hearing begun. 

November 26, 1929.—Hearing concluded and case sub¬ 
mitted to jury. 

Verdict of Jury. 

Filed January 17, 1930. 


We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land toibe condemned and taken for the extension of 
Evarts Street, ISth Street, and the widening of 20th Street, 
in the District of Columbia, as shown on a map or 
10 plat filed with the petition in this cause, amounting 
to the sum of Twenty-six thousand seven hundred 
fifty-nine and 95/100 Dollars ($26,759.95), as set forth in 
Schedule No. 1, hereto annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Seven hundred 
twenty-five and six one-hundredths Dollars ($725.06). 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for the extension of 
Evarts Street, 18th Street, and the widening of 20th Street, 
in the District of Columbia, as aforesaid, to be the sum of 
Twenty-seven thousand four hundred eighty-five and 01/100 
Dollars ($27,485.01). 

And we, the jury aforesaid, find that the lots, pieces or 
parcels of land which will be benefited by the aforesaid ac¬ 
quisition of land for the extension of Evarts Street, 18th 
Street, and the widening of 20th Street, in the District of 
Columbia, are the lots or parts of lots, pieces or parcels of 
land mentioned and described in Schedule No. 2, hereto an¬ 
nexed as part hereof, and we hereby find that the several 
lots, or parts of lots, pieces or parcels of land mentioned 
in said Schedule No. 2, will be benefited to the extent of the 


LUTHER H. REICHELDERFER ET AL, 


9 


respective amounts mentioned and set forth in isaid Sched¬ 
ule No. 2, and we hereby assess against the said lots, or 
parts of lots, pieces or parcels of land, respectively, as and 
for benefits as aforesaid, the several amounts specified and 
set forth in said Schedule No. 2. 

Witness our hands and seals, this 16th day of Jan- 
11 uary, A. D., 1930. I 

WILSON B. NAIRN,! [seal.] 
W. W. DEAL, ! [seal.] 
WALTER LEAMAN, [seal.] 
JAMES C. ELGIN, i [seal.] 

G. E. GARDNER. ! [seal.] 

I 

Schedule No. 1. 

Damages. j 

Amount 
I awarded as 
damages. 

Part of a tract of land taxed as Parcel 143/22.; 

Beginning for the same at a point in the! 

northeasterly line of said Parcel 143/22, said; 

point of beginning being south 40° 02' east! 

311.17 feet from the most northerlv corner of i 

* 

said parcel, and running thence with the north- j 
easterly boundary of said parcel, south 40° 02' ! 
east 80.46 feet to an angle; thence due south; 

28.39 feet; thence west 794.57 feet to the south- j 
easterly line of Rhode Island Avenue, 130 feet 
wide; thence with said southeasterly line, j 
north 68° 26' east 29.25 feet to an angle; I 
thence still with said southeasterly line of ! 

Rhode Island Avenue, north 58° 22' east 151.11 I 
feet; thence leaving said Rhode Island Avenue j 
and running due east 586.96 feet to the point j 
of beginning, containing 62517.29 square feet. . $12,359.66 
Part of a tract of land taxed as Parcel 155/89. j 
Beginning for the same in the east line of Lot j 
37, Square 4126, at a point due south 15 feet j 
from the northeast corner of said lot, and run- j 
ning thence with the west line of said Parcel j 
155/89, due north 90 feet; thence due east 13.33 j 
feet; thence due north 143.76 feet to the north- j 
erly line of said parcel; thence with said north- j 

\» 2—5288a 
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Amount 
awarded as 
damages. 


erly line, southeasterly 100.10 feet; thence 
leaving said northerly line and running due 
south 99.95 feet; thence due east 44.22 feet 
to the southeasterly line of said parcel; thence 
with said southeasterly line, south 34° 04' west 
108.64 feet; thence leaving said southeasterly 
line and running: due west 86.69 feet to the 

o 

point of beginning, containing 21507.75 square 

feet . 

12 Part of a tract of land taxed as Parcel 
155/177. Beginning for the same at the 
northwest corner of Lot 1, Square 4212, said 
point of beginning being in the south line of 
Franklin Street, 60 feet wide, and running 
thence with the west line of said Lot 1, and 
said west line extended, due south 215.05 feet 
to the southwesterlv boundarv of said Parcel 
155/177; thence with said southwesterly 
boundarv, northwesterly 100.10 feet: thence 
due-north 171.24 feet to the south line of 
Franklin Street, 60 feet wide; thence with 
said south line, due east 90 feet to the point 
of beginning, containing 17383.05 square feet 
Part of a tract of land taxed as Parcel 154/28. 
Being two separate parts of said Parcel 
154/28 described as follows: 

(1) Beginning for the same in the northwesterly 
boundary of said Parcel 154/28 at a point 
which is south 34° 04' west 71.22 feet from the 
most easterly corner of Parcel 155/89, and 
running thence due east 208.12 feet to the 
westerly line of Parcel 155/23S; thence south 
21° 37' east 96.80 feet; thence due west 304.64 
feet to the northwesterly boundarv of said 

•f * 

Parcel 154/2S; thence with said northwesterly 
boundary, north 34° 04' east 108.64 ft. to the 
point of beginning, containing 23074.20 sq. ft. 

(2) Beginning for the same in the easterly line 
of Parcel 155/238 at a point which is north 
21° 37' west 48.40 ft. from the southeast corner 
of said Parcel 155/238, and running thence due 


•> 


118.02 


$2,520.54 
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east 188.75 feet; thence due north 109.04 feet 
to the westerly line of Queens Chapel Roadi; 
thence with said westerly line, south 28° Ilf 
east 225.81 ft.; thence leaving said Queen$ 

Chapel Road and running due west 259.74 ftL 
to the easterly line of Parcel 155/239; thence 
north 21° 37' west 96.80 ft. to the point of 

beginning, containing 25996.60 sq. ft. j 

Part of a tract of land taxed as Parcel 155/238| 

Beginning for the same at the southeast corner 
of said Parcel 155/238, and running thence with 
the south line of said parcel, west 252.24 feet 
to the southwest corner of said parcel; thencq 
with the westerly line of said parcel, north! 

21° 37' west 4S.40 feet; thence leaving said! 
westerlv line and running due east 252.24 feet' 
to the easterly line of said parcel; thence with 
said easterly line, south 21° 37' east 48.40 feet! 
to the point of beginning, containing 11350.80! 

square feet .... .■ 

Part of a tract of land taxed as Parcel 155/239.! 

Beginning for the same at the northeast corner! 
of said Parcel 155/239, and running thence! 
with the easterly line of said parcel,; 

13 south 21° 37' east 48.40 feet; thence ! 
leaving said easterly line and running: 
due west 252.24 feet to the westerly line of said i 
parcel; thence with said westerly line, north! 

21° 37' west 48.40 feet to the northwest corner | 
of said parcel; thence with the north line of ; 
said parcel, east 252.24 feet to the point of be-! 
ginning, containing 11350.80 square feet.j $1,645.87 


11 

Amount 
awarded as 
damages. 


7,115.26 


Costs and expenses: j 

Clerk of court. $20.00 

Advertising. 146.56 j 

Stenographer . 33.50 j 

Expert witnesses . 200.00 j 

Jurors. 325.00 j 


725.06 


$27,485.01 


Total 
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Schedule No. 2. 
Benefits. 


Amount assessed 
as benefits 

Parcel 143/22 (Remainder). $13,211.35 

Parcel 154/28 (Remainder). 6,499.23 

Parcel 155/238 (Remainder). 1,691.80 

Parcel 155/239 (Remainder). 1,691.80 

Parcel 155/S9 (Remainder). 440.90 

Parcel 154/23 . 1,912.50 

Parcel 155/177 (Remainder). 293.50 


Square 4127. 

Amount 
assessed 
as beiielits 


Lots: Lots: 

40 . $4.50 9 

7 . 30.34 10 

8 . 8.00 11 . 


Amount 
assessed 
as benefits 

. . $ 8.00 
. . 8.00 
. . 8.00 


14 Square 4127. 


Square 4128. 


Lots: 


Lots: 

12 . 

$8.00 

o 

13. 

8.00 

3 

14. 

8.00 

4 . 

15. 

8.00 

5 

37. 

16.00 

6 . 

39. 

14.00 

7 . 

20. 

12.00 

8 . 

21. 

12.00 

9 . 

23. 

21.00 

10 . 

801. 

2.00 

11 . 

Square 4126. 


12 . 

13 . 

Lots: 


14 . 

48. 

29.40 

15 . 

24. 

8.00 

16 . 


$8.00 

8.00 

8.00 

8.00 

S.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 
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Amount 
assessed 
as benefits 


Square 412 Q—Cowtd. 


Amount 
assessed 
as benefits 


Lots 

3 

4 


Lots: 


Square 4129. 


Square 4213. 


$8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

20.00 


Square 4128— Gontd. 


$8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

8.00 


26.46 

16.00 

16.00 

16.00 

16.00 


Lots : 
31 . 
1 . 
2 . 


Lots: 
28 . 
806 . 
807 . 
805 . 
804 . 
6 . 


4 

802 

801 

800 


Lots : 
810 . 
6 . 
5 . 
4 . 
802 . 
2 . 
19 . 


Square 4129. 


Square 4214] 


Square 4253. 


$8.00 

8.00 

8.00 

8.00 

8.00 

20.00 

25.20 


25250 

8.00 

8.00 


$10.00 

2.60 

7.40 

4.20 

14.80 
20.00 
20.00 

16.80 
20.00 
20.00 
20.00 


40.00 

40.00 

20.00 

20.00 

20.00 

20.00 

27.00 
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Amount 
assessed 
as benefits 


Amount 
assessed 
as benefits 

Square 4213. Contd. 


29 . 16.00 

30 . 16.00 

31 .'14.00 

32 . 18.00 

Square 4214. 

Lots: 

10. 20.00 

9. 20.00 


Square 4254. 


Lots: 

41. 30.00 

23 . 16.22 

24 . 16.5S 

22. 16.00 

15 . 20.00 

16 . 20.00 


16 Square 4254. 


Lots: 

17 . . 

.$20.00 

18 . . 

. 20.00 

25 . . 

. 40.00 

Square 4265. 

Lots: 

800 . . 

. 20.00 

810 . 

. 20.00 

805 . 

. 20.00 

804 . 

. 26.61 

S12 . 

.. 6.71 

21 . 

. 10.00 

22 

. 10.00 

23 . 

. 10.00 

24 . 

. 10.00 

25 . 

. 15.00 


Square 42S4. 


Lots: 


812 


829 . 

. 16.00 

826 . 

. 16.00 

827 . 

16.00 

810 . 

. 6.25 

19 . 

. 25.36 

18 

. 25.36 

17 

. 25.44 


Square 4212. 

Lot: 


1 . 

. 24.00 

Total 

.$27,485.01 


17 Notice and Order of Publication to Property Owners 

Assessed for Benefits. 

Filed February 28, 1930. 


******* 


Xotice is hereby given that the jury in the above entitled 
cause returned its verdict therein on the 16th day of Janu- 
ary, 1930, and by said verdict assessed benefits against the 
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following lands or parcels of lands, in the jfollowing 

amounts: j 

Parcel 154/23, $1,912.50. ; 

Square 4127, Lots 40, $4.50; 7, $30.34; 8, $8.00;! 9, $8.00; 
10, $S.OO; 11, $S.OO; 12, $8.00; 13, $8.00; 14, $S.00; 15, $8.00; 
37, $16.00; 39, $14.00; 20, $12.00; 21, $12.00; 23, $21.00; 801, 
$ 2 . 00 . ! 

Square 4126, Lots 48, $29.40; 24, $S.00; 25, $8.00; 26, 
$8.00; 27, $8.00; 28, $8.00; 29, $8.00; 30, $8.00; 31, $8.00; 32, 
$8.00; 33, $8.00; 34, $8.00; 35, $S.OO; 36, $8.00; 37, $8.00. 

Square 412S, Lots 2, $8.00; 3, $8.00; 4, $S.00; 5, $8.00; 6, 
$8.00; 7, $8.00; 8, $8.00; 9, $8.00; 10, $8.00; 11, $8.00; 12, 
$8.00; 13, $8.00; 14, $8.00; 15, $8.00; 16, $8.00; 17, $8.00; 18, 
$8.00; 19, $8.00; 20, $S.00: 21, $8.00; 22, $20.00; 73, $25.20. 

Square 4129, Lots 31, $25.50; 1, $8.00; 2, $8.00; 3, $8.00; 
4, $8.00: 5, $8.00; 6, $8.00; 7, $8.00; 8, $8.00; 9, $8.00; 10, 
$8.00; 11, $8.00; 12, $8.00; 13, $S.00; 14, $8.00; 48, $20.00. 

Square 4213, Lots 24, $26.46; 25, $16.00; 26, $16.00; 27, 
$16.00; 28, $16.00; 29, $16.00; 30, $16.00; 31, $14100; 32, 
$18.00. | 

18 Square 4214, Lots 10, $20.00; 9, $20.00; 28,i$10.00; 

806, $2.60; 807, $7.40; S05, $4.20; S04, $14.80; 6, 
$20.00; 5, $20.00; 4, $16.80: 802, $20.00; 801, $20.00; 800, 
$20.00. ! 

Square 4253, — 810, $40.00; 6, $40.00; 5, $20.00; 4, $20.00; 
802, $20.00; 2, $20.00; 19, $27.00. I 

Square 4254, Lots 41, $30.00; 23, $16.22; 24, $16.58; 22, 
$16.00; 15, $20.00; 16, $20.00; 17, $20.00; 18, $20.00; 25, 
$40.00. S 

Square 4265, Lots 800, $20.00; 810, $20.00; 805, $20.00; 

804. $26.61; SI 2, $6.71; 21, $10.00; 22, $10.00; 23, $10.00; 24, 
$10.00; 25, $15.00. ! 

Square 4284. Lots S12, $25.20; 829, $16.00; 826, $16.00; 
827, $16.00; 810, $6.25; 19, $25.36; 18, $25.36; 17, $25.44. 
Square 4212, Lot 1, $24.00. ! 

Therefore, it is by the Court this 28th day of February, 
1930, ordered: \ 

That objections or exceptions to said verdict of property 
owners assessed for benefits (no part of whose land was 
condemned in this proceeding) be filed in said cause on or 
before the 2Sth dav of March, 1930; otherwise said verdict 
will be finally ratified and confirmed upon the application 
therefor by the petitioners on said cause; Provided, how- 
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ever, that a copy of this notice and order be published once 
in each the Washington Post, the Washington Times and 
the Washington Evening Star, newspapers published in the 
District of Columbia, at least ten days before the said 28th 
day of March, 1930. 

By the Court. 

ALFRED A. WHEAT, 

Justice. 

19 Objections and Exceptions of Shannon & Lucks 

Construction Company. 

Filed March 28, 1930. 

#•••••• 

Now comes Shannon & Luchs Construction Company, a 
body corporate, and showing to the Court that it is, and 
continuously since prior to the filing of the petition in the 
above-entitled cause has been, the owner of the parcel of 
land described in these proceedings as parcel 143/22, ob¬ 
jects and excepts to the verdict of the jury heretofore re¬ 
turned in the above-entitled cause and moves the Court to 
vacate and set aside the same in so far as the said parcel 
143/22 is concerned, with respect both to damages and 
benefits, because it says that the said verdict is unjust and 
unreasonable in the particulars and respects following, 

namely: 

* 

1. Immediately upon receipt of copy of the order of pub¬ 
lication, the said Shannon & Luchs Construction Company 
proposed to the petitioners that if it could be assured that 
upon the basis of the testimony of the petitioners’ wit¬ 
nesses no benefits would be assessable against said parcel 
143/22 it would make no contest, though believing that it 
was entitled to a considerable sum as damages for the land 
proposed to be taken in excess of any benefits which could 
reasonably accrue thereto,and the petitioners promised and 
agreed to advise Shannon & Luchs Construction Company 
whether they would undertake to give assurances to the 
effect stated, but the petitioners wholly failed, omitted and 
neglected so to do and Shannon & Luchs Construction Com¬ 
pany acted in full reliance upon the said agreement, took 
no part in the proceedings and knew nothing concerning 
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the testimony offered on behalf of the petitioners, 

20 or even that testimony had been taken until, to-wit, 
the 7th day of March, 1930, when it received notice 

of an assessment for benefits against a Lot owned by it, 
no part of which was taken in the proceeding; and had the 
said promise and agreement been kept and performed the 
Shannon & Luchs Construction Company would! have been 
represented at the hearing of the above-entitled cause, 
would have produced testimony similar to that briefly sum¬ 
marized in the accompanying affidavits and it; verily be¬ 
lieves would have received a substantial verdict for dam¬ 
ages in excess of any assessment for benefits, all as shown 
by affidavits herewith filed and prayed to be taken and read 
as parts of these objections and exceptions. I 

2. The said verdict is contrary to the evidence and to 
the weight of the evidence and the instructions of the Court 
in the particulars and respects following, namely: 

( a ) The amount awarded as damages in connection with 
parcel 143/22 by the said verdict is $12,359.66, | while the 
testimony of the petitioners’ two witnesses with respect to 
said parcel was in the respective sums of $11,563.70 by the 
Witness Houghton and $13,155.30 by the Witness Eowzee. 

(b) The amount assessed as benefits against the said par¬ 
cel 143/22 was $13,211.35, while the testimony of the peti¬ 
tioners’ two witnesses with respect to the said parcel was 
in the respective sums of $10,910.40 by the Witness Hough¬ 
ton and $13,155.30 by the Witness Eowzee. i 

(c) With respect to damages, the jury apparently added 

together the testimony of the witnesses Houghton and 
Eowzee, divided them by two, and gave a verdict; differing 
less than a dollar from that sum. j 

(d) Although the Court instructed the jury that it 

21 should assess benefits against land belonging to the 
District of Columbia where and if thev should find 

the same to exist and the petitioners’ own witnesses testi¬ 
fied to the existence of benefits with respect to such land, 
the jury made no assessment of benefits concerning the 
same, that is to say: j 

With respect to parcel 154/23 fronting on both Evarts 
Street and 20th Street the Witness Houghton testified that 
the remainder of that parcel was benefited $10.00 a front 
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foot for the 188.75 feet on Evarts Street, or a total of 
$1,887.50; and the "Witness Rowzee carried his benefits to 
the East of 26tli Street, or more than tliree blocks further 
removed than parcel 154/23: and 

With respect to Reservation 446 the Witness Houghton 
testified to a benefit of $2.00 a front foot on the 18th Street 
frontage of 143.8 feet, or nearly $300.00, while the Witness 
Rowzee testified to a benefit of $148.00 on the 18th Street 
frontage thereof and of $110.00 on its Franklin Street front¬ 
age; 

Nor was any benefit assessment whatever placed on the 
public park at the intersection of Brentwood Road, Rhode 
Island Avenue and 14th Street, which directly facts the out¬ 
let of Evarts Street as proposed to be extended at its west¬ 
ern terminus, and according to the testimony of the Wit¬ 
ness Houghton the benefits are greater in proportion 
towards the West than towards the East. 

3. And upon other grounds apparent of record, upon the 
testimonv and the instructions. 

W. C. SULLIVAN, 

Attorney for Shannon Luchs 

Construction Company. 

22 Affidavit of Charles A. Jones. 

******* 


District of Columbia, ss : 

I, Charles A. Jones, on oath say that I am an agent of 
the Shannon & Luchs Construction Company and make this 
affidavit in my said capacity and on my personal knowl¬ 
edge; that immediately after the service upon that Com¬ 
pany of a copy of the order of publication passed in the 
above-entitled cause, that is to say, within two or three 
days thereafter, I approached an Assistant Corporation 
Counsel and informed him that for the purpose of assist¬ 
ing the District in completing its street program the Shan¬ 
non & Luchs Construction Company would willingly dedi¬ 
cate the land proposed to be condemned from parcel 143/22 
if it could be assured that no assessment for benefits would 
be made against it and in that event would take no part 
in the proceeding, though I fully believed, as did the said 
Company, that the damages it would suffer thereby would 
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greatly exceed any ben fits which it might Receive from' 
the street opening and extension contemplated: that the 
said Assistant Corporation Counsel informed! me that he 
was not prepared to make any agreement in that regard, 
but that he would consult with his superiors and ascertain 
if he could go so far as to advise the said Company or me 
what would be the testimony of the petitioners’ witnesses 
so that the Company might be guided by that information 
in determining whether to participate in thej proceeding 
or not; that the said Company and I fully relied upon the 
undertaking of the said Assistant Corporation Counsel and 
therefore took no part in the proceeding and heard 
23 nothing whatever further from the Corporation 
Counsel, or his said Assistant, or the petitioners, 
until the receipt about the seventh day of March, 1930, 
of a notice bearing that date of an assessment for benefits 
upon and against Lot numbered 22 in Square! 4128; that 
thereupon the said Company caused an examination to be 
made of the record in the above-entitled cause, consulted 
counsel aiid ascertained the facts set out in the foregoing 
and annexed motion. 

CHARLES A.!JONES. 


Subscribed and sworn to before me this 2Tth day of 
March, A. D. 1930. j 

[notarial seal.] MARY A. SHAW,! 

Notary Public in and\ for 

the District of Columbia . 

i 

Affidavit of Harold E. Doyle. j 

i 

• • * • * * * 

i 

i 

District of Columbia, ss : j 

l 

I, Harold E. Doyle, on oath say that I am andihave been 
for 37 years last past continuously engaged in the real 
estate business in the District of Columbia, buying, selling, 
making loans, subdividing, developing, building, and en¬ 
gaged in every branch of the real estate business; that 
during the time aforesaid I have become familiar and well 
acquainted with the values of real estate in general of all 
classes throughout the District of Columbia, improved and 
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unimproved, and for the purpose of making this 

24 affidavit have given special consideration to real es¬ 
tate involved in the above-entitled cause and in the 

vicinity thereof; that in my judgment, based on my experi¬ 
ence aforesaid, the 62,517.29 square feet proposed to be 
condemned from parcel 143/22 has a minimum value for 
apartment house purposes to the extent to which the same 
is permissible of not less than $25,000.00, and the remain¬ 
der of the parcel partly by reason of its configuration will 
be damaged to a considerable extent, though how much I 
have not had time to study sufficiently to express a worth¬ 
while opinion, and that the benefits to so much of said 
parcel 143/22 as will in my judgment be enhanced in value 
by the opening and extension of streets as proposed in the 
above-entitled cause will not exceed in the aggregate the 
sum of $15,000.00. 

HAROLD E. DOYLE. 

Subscribed and sworn to before me this 28th day of 
March, A. D. 1930. 

FRANK I. GREENWALT, 

[notarial seal.] Notary Public in and for 

the District of Columbia. 

Affidavit of J. Dallas Grady. 

* * # * • * • 

District of Columbia, ss : 

I, J. Dallas Grady, on oath say that I am and have been 
for twenty-three (23) years last continuously engaged in 
the real estate business in the District of Columbia, 

25 buying, selling, making loans, subdividing, develop¬ 
ing, building, and engaged in every branch of the 

real estate business; that during the time aforesaid I have 
become familiar and well acquainted with the values of 
real estate in general of all classes throughout the District 
of Columbia, improved and unimproved, and for the pur¬ 
pose of making this affidavit have given special considera¬ 
tion to real estate involved in the above-entitled cause and 
in the vicinity thereof; that in my judgment, based on my 
experience aforesaid, the 62,517.29 square feet proposed to 
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be condemned from parcel 143/22 lias a minhhum value 
for apartment house purposes to the extent to j which the 
same is permissible of not less than Twenty Five Thou¬ 
sand Dollars ($25,000.00), and the remainder of the parcel 
by reason of its configuration will be damaged; to a con¬ 
siderable extent, though how much I have not; had time 
to study sufficiently to express a worthwhile opinion, and 
that the benefits to so much of said parcel 143/22 as will 
in my judgment be enhanced in value by the opening and 
extension of streets as proposed in the above-entitled cause 
will not exceed in the aggregate the sum of Eighteen Thou¬ 
sand One Hundred Eighty Dollars ($18,180.00). i 

J. DALLAS GRADY. 


Subscribed and sworn to before me this 28th day of 
March, A. D. 1930. j 

COURTNEY A. McNAMARA, | 
[notarial seal.] Notary Public in and for 

the District of Columbia .• 


Affidavit of Thomas P. Bones. 


District of Columbia, ss : 

i 

I, Thomas P. Bones, on oath say that I am and have been 
for thirty years last past continuously engaged in! the real 
estate business in the District of Columbia, buying, selling, 
making loans, subdividing, developing, building,! and en¬ 
gaged in every branch of the real estate business; that 
during the time aforesaid I have become familiar and well 
acquainted with the values of real estate in general of all 
classes throughout the District of Columbia, improved and 
unimproved, and for the purpose of making this affidavit 
have given special consideration to real estate invblved in 
the above-entitled cause and in the vicinity thereof; that 
in my judgment, based on my experience aforesaid, the 
62,517.29 square feet proposed to be condemned from par¬ 
cel 143/22 has a minimum value for dwelling houses and 
without giving any consideration whatever to apartment 
house uses or purposes of not less than $12,503.46, and the 
remainder of the parcel by reason of its configuration will 
be damaged to a considerable extent, though how much I 
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have not had time to study sufficiently to express a worth¬ 
while opinion, and that the benefits to so much of said par¬ 
cel 143/22 as will in my judgment be enhanced in value by 
the opening and extension of streets as proposed in the 
above-entitled cause will not exceed in the aggregate the 
sum of $10,000.00. 

THOMAS P. BONES. 

Subscribed and sworn to before me this 28th day 
27 of March, A. D., 1930. 

[notarial seal.] R. E. READ, 

Notary Public in and for 

the District of Columbia. 

Objections and Exceptions of Michael J. Curley , 
Archbishop of Baltimore. 


Filed March 28, 1930. 


Now comes Michael J. Curley, Archbishop of Baltimore, 
and showing to the Court that he is, and continuously since 
prior to the filing of the petition in the above-entitled cause 
has been, the* owner of the parcel of land described in these 
proceedings as parcel 155/239, objects and excepts to the 
verdict of the jury heretofore returned in the above-en¬ 
titled cause and moves the Court to vacate and set aside 
the same in so far as the said parcel 155/239 is concerned 
with respect both to damages and benefits, because he says 
that the said verdict is unjust and unreasonable in that it 
is contrary to the instructions of the Court that the jury 
should assess benefits against land belonging to the Dis¬ 
trict of Columbia where and if they should find the same to 
exist and though the petitioners’ own witnesses testified to 
the existence of such benefits the jury made no assessment 
thereof in the particulars and respects following, namely: 

1. With respect to parcel 154/23 fronting on both Evarts 
Street and Twentieth Street and immediately adjoining 
the lands of the said Michael J. Curley, Archbishop of 
Baltimore, the witness Houghton testified that the re¬ 
mainder of that parcel was benefited $10.00 a front foot 
for the 188.75 feet on Evarts Street, or a total of $1,887.50 
and the witness Rowzee carried his benefits to the 
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28 East of Twenty-Sixth Street, or more than three 
blocks further removed than parcel 154/23. 

2. With respect to Reservation 446, the witness Hough¬ 
ton testified to a benefit of $2.00 a front foot on the Eight¬ 
eenth Street frontage of 143.8 feet, or nearly $300.00, 
while the witness Rowv.ee testified to a benefit of $148.00 
on the Eighteenth Street frontage thereof and of $110.00 
on its Franklin Street frontage. 

3. No benefit assessment whatever was placed on the 
public park at the intersection of Brentw’ood Road, Rhode 
Island Avenue and Fourteenth Street, wiiich directly faces 
the outlet of Evarts Street as proposed to be extended at 
its western terminus, and according to the testimony of 
the witness Houghton the benefits are proportionately 
greater towards the West than towards the East.i 

W. C. SULLIVAN, j 
Attunity [or Michael J . Curley, 

Archbishop of Baltimore. 

i 


i 

Motion to Strike Objections and Exceptions of Shannon & 

Luclis Construction Company. 

Filed April 1, 1930. 


# # # # * * i • 

j 

Now’ comes the Commissioners of the District of Colum¬ 
bia, petitioners herein, by their counsel and moves the 
Court to strike the objections and exceptions filed herein 
on behalf of Shannon and Luchs Construction (Company 
and for cause of motion says: I 

1. That said objections and exceptions to the ver- 
29 diet w’ere not filed w’ithin the time prescribed by law. 

WILLIAM W. BRIDE, I 
WALTER L. FOWLER, 
Attorneys for Petitioners . 

W. C. Sullivan, Esq. ! 


Please take notice that the above entitled cause! will be 
called to the attention of the Court on the 4th day of April, 
1930, at 10 A. M., or as soon thereafter as counsel can be 
heard. ! 


WILLIAM W. BRIDE, ! 
WALTER L. FOWLER, 


Attorneys for Petitioners . 


i 
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Motion to Strike Objections and Exception&x of Michael J. 
Curley, Archbishop of Baltimore. 

Filed April 1, 1930. 

* ***** * 

Now comes the Commissioners of the District of Colum¬ 
bia, petitioners herein, by their counsel, and moves the 
Court to strike the objections and exceptions filed herein 
on behalf of Michael J. Curley, Archbishop of Baltimore, 

and for cause of motion says: 

•/ 

1. That said objections and exceptions to the verdict 
were not filed within the time prescribed bv law. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

30 W. C. Sullivan, Esq. 

Please take notice that the above entitled cause will be 
called to the attention of the Court on the 4th day of April, 
1930, at 10 A. M., or as soon thereafter as counsel can be 

Vi P/) rn 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

Motion of Shannon & Luchs Construction Company to 
Strike Verdict and Dismiss the Petition. 

Filed April 30, 1930. 


Now comes Shannon & Luchs Construction Company, a 
body corporate, and showing to the Court that it never ac¬ 
quired jurisdiction of the subject matter of the above-en¬ 
titled cause because there is no plan of the permanent 
system of highways with which it is possible by the pro¬ 
posed extension of Evarts Street to make the same con¬ 
form, and because even if there is such a plan, this pro¬ 
ceeding will not make the proposed extension of Evarts 
Street conform thereto, and this proceeding does not con- 
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template an extension of Evarts Street, all for reasons fully 
set out in the accompanying affidavit, which it is prayed 
may be taken and read as part of this motion: j 

Moves the Court to strike out the verdict heretofore re¬ 
turned in the above-entitled cause and to dismiss the 
petition and the proceeding. 

And the said Shannon & Luchs Construction Company 
prays in connection with this motion that it may ex- 
31 hibit to this Court on any hearing of the said motion 
and to the Court of Appeals on any appeal from 
any order which may be entered in this cause the alleged 
Section 2 of the alleged plan of the permanent system of 
Highways as the same is on file in the Office of the Surveyor 
of the District of Columbia, or any part of the;same, with 
like effect as if incorporated in this motion, aind as part 
thereof. 

W. C. SULLIVAN j 
Attorney for Shannon & Luchs 

Construction Company. 

To the Corporation Counsel. j 

Sib: 

Please take notice that the foregoing and annexed motion 
will be called to the attention of the Court for it^ action on 
Friday next, the 2nd day of May, A. I). 1930, at; 10 o ’clock 
a. m., or so soon thereafter as counsel mav be lizard. 

W. C. SULLIVAN,; 

Attorney for Shannon & LUchs 

Construction Company. 

Affidavit of William C. Sullivan, j 


District of Columbia, ss : 

I, William C. Sullivan, on oath say that I am attorney 
for and agent of Shannon & Luchs Construction Company, 
in Cause numbered 1975 on the District Docket of the Su¬ 
preme Court of the District of Columbia and I make this 
affidavit in my said capacity, and that the grounds of the 
foregoing and annexed motion are, as follbws: 

32 With respect to the ground that there is no plan 
of the permanent system of highways: in; the Sur- 
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veyor’s Office of the District of Columbia is the book en¬ 
titled Section 2 of the Plan of the Permanent Svstem of 
Highways; the sheet of explanations in the said book con¬ 
tains, so far as material to the present matter, only the 
statements of the area in gross of the entire section exclu¬ 
sive of the Soldiers’ Home and the proposed Anacostia Park, 
the area in gross of established highways, and the area in 
gross of existing highways as tabulated below, the tabula¬ 
tion so referred to containing no reference whatever to 
Evarts Street or to Emporia Street, except as that street 
appeared in then existing subdivisions. 

Pages 20 and 29 of the said supposed Section 2 are the 
only parts of the said Section which could by any possi¬ 
bility have reference to the area involved in this proceed¬ 
ing. Both of those pages contain linos and delineations 
which the petitioners claim represent Evarts Street. On 
page 20 no name whatever appears upon the part of the 
sheet claimed to delineate Evarts Street and on page 29 
while the word “Evarts” is written in pencil in the area 
involved in this proceeding, the delineation there shown is 
a continuation of Emporia Street from a subdivision East 
of Twentieth Street, Emporia in the said subdivision being 
distinctlv and plainlv so marked. Bv order of the Com- 
missioners of the District of Columbia of October 15, 1904, 
they assumed to approve a plat changing the names of 
various streets as shown in black to the names shown in red, 
including such change of Emporia to Evarts within the area 
of the extension proposed in this proceeding and beyond 
the same to the East and the West. 


33 Page 20 does not state the width of the supposed 
Evarts Street at alb nor does it state the length 
thereof, though it does state the lengths between the inter¬ 
secting street lines, and it does not state the area in anv 
way. Page 20 deals with property including the property 
of the Shannon & Luchs Construction Company. 

Page 29 apparently covers the area from Seventeenth to 
Twenty-Fifth Streets, the former figure being written in 
pencil but there being no indication on what is supposed to 
be Twenty-Fifth Street, though the name of Twenty-Fourth 
Street, one block to the West, distinctly so appears. This 
page has in the center of the supposed proposed street on 
the East line of Seventeenth Street the figure 90' and this 
is the only indication of the width in the extension area, 
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but the same figure is shown in the subdivision at the West 
line of Twenty-Second Street and at the East line of 
Twenty-Fourth Street. Page 29 does not state the length 
of the extension area at all, except that on the North line 
between Eighteenth and Twentieth Streets (there being no 
Nineteenth Street) appears the figures 694.33. Page 29 
does not state the area in anv wav. 

* * i 

With respect to the grounds of non-conformance to the 
highway plan if one exists, and of no ext&isioniin fact: be¬ 
tween the two parts of the supposed proposed extension of 
Evarts Street, the street as it exists is but 60 feet wide as 
appears from the plat, 15 feet on each side thereof being 
in private ownership and subject to a building! restriction 
line. i 

WILLIAM C. SULLIVAN. 

Subscribed and sworn to before me this 30th day of April, 
A. D. 1930. 

[notarial seal.] WILLIAM F. McDONNELL, 

Notary Public in aiid for 
the District of Columbia . 

34 Motion of Michael J. Curley, Archbishop of Balti¬ 
more, to Strike Verdict and Dismiss the Petition. 

Filed April 30, 1930. j 


Now comes Michael J. Curley, Archbishop of Baltimore, 
and concurs in and adopts the motion to strike the verdict 
and dismiss the petition and proceeding filed simultaneously 
herewith bv Shannon & Luclis Construction Company. 

W. C. SULLIVAN,! 

Attorney for Michael J. Curley, 

Archbishop of Baltimore. 


To the Corporation Counsel. 

■ 

Sir: j 

Please take notice that the foregoing and annexed motion 
will be called to the attention of the Court for its action on 
Friday next, the 2nd day of May, A. D. 1930, at 10 o’clock 
a. m., or so soon thereafter as counsel may be heard. 

IV. C. SULLIVAN, ! 

Attorney for Michael J. Curley, 

Archbishop of Baltimore. 
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Order Sustaining Motion to Strike Objections and Excep- 
ceptions of Shannon <£ Luchs Construction Company. 

Filed May 2, 1930. 

******* 


This cause coming on to be heard on the 2nd day of May, 
1930, after hearing by the Court and argument of counsel, 
it is, by the Court, this 2nd day of May, 1930, ordered: 

That the objections and exceptions of the Shannon & 
Luchs Construction Company be, and the same 
35 hereby are, stricken from the files. 

Bv the Court. 

ALFRED A. WHEAT, 

Justice. 

Order Sustaining Motion to Strike Objections and Excep¬ 
tions of Reverend Michael J. Curley, Archbishop of 
Baltimore. 


Filed May 2, 1930. 

******* 

This cause coming on to be heard on the 2nd dav of Mav, 
1930, after hearing by the Court and argument of counsel, 
it is, by the Court, this 2nd day of May, 1930, ordered: 

That the objections and exceptions of Michael J. Curley, 
Archbishop of Baltimore, bo, and the same hereby are, 
stricken from the files. 

Bv the Court. 

ALFRED A. WHEAT, 

Justice. 

Order Ratifying and Confirming Verdict. 

Filed May 2, 1930. 

******* 

It appearing to the Court that certain objections and ex¬ 
ceptions to the verdict heretofore returned herein and mo¬ 
tion to strike verdict and dismiss petition have been filed, 
after hearin^ b^ the C^oui t and argument of counsel, it is 
by the Court this 2nd day of May, 1930, ordered: 
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That all objections and exceptions to said verdict 

36 and the said motion to strike verdict and dismiss be, 

and the same hereby are, overruled. ! 

And it is further ordered that the said verdict, awards 
and assessments be, and the same are hereby, in all respects 
finally ratified and confirmed. j 

And it is further adjudged, ordered and decreed that 
upon the payment of the said several awards to the parties 
thereto entitled, or into the Registry of the Coupt, in ac¬ 
cordance with the provisions of Section 491?t of the Code 
of Law for the District of Columbia, the several pieces or 
parcels of land mentioned and described in said verdict 
shall become and be the property of the District ojf Colum¬ 
bia for the purpose of the extension of Evarts Street, 18th 
Street and the widening of 20th Street, in the District of 
Columbia, for which this proceeding was instituted. 

Bv the Court. \ 

ALFRED A. WHEAT, 

Justice. 

\ 

The Shannon & Luelis Construction Company and 
Michael J. Curley, Archbishop of Baltimore, note an appeal 
in open Court from the foregoing order, and the, penalty 
of their cost bond or undertaking is hereby fixed at the 
sum of $100. I 

ALFRED A. WHEAT. 

37 Memoranda. I 

May 19, 1930.—Bond ($100), on appeal of Shannon & 
Luchs Construction Co. and Michael J. Curley, Archbishop 
of Baltimore, approved and filed. 

May 20, 1930.—Time for filing Bill of Exceptions and 
Statement of Evidence extended from day to day! to and 
including August 12, 1930. j 

Assignment of Errors. 

Filed July 21, 1930. j 


The Court erred in the particulars and respectsi follow¬ 
ing, namely: j 

1. In striking from the tiles the appellants’ objections and 
exceptions. 
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2. In holding the appellants' objections and exceptions 
to have been filed too late. 

3. In not sustaining the appellants' objections and ex¬ 
ceptions. 

4. In not setting aside the verdict because of the circum¬ 
stances detailed in paragraph numbered 1 of the objections 
and exceptions of Shannon and Luchs Construction Com¬ 


pany. 

5. In not holding the verdict to be contrarv to the evi- 
dence and to the weight of the evidence and to the instruc¬ 
tions of the Court in the particulars and respects set out in 
the objections and exceptions of the appellants. 

6. In not sustaining appellants' motions to strike 
3S the verdict and dismiss the petition. 

7. In ratifying and confirming the verdict. 

8. In not holding that the Court never acquired jurisdic¬ 
tion of the subject-matter. 

9. In not holding that there is no plan of the permanent 
system of highways with which it is possible by the pro¬ 
posed extension of Evarts Street to make the same con¬ 
form. 


10. In not' holding that this proceeding will not make the 
proposed extension of Evarts Street conform to the sup¬ 
posed plan of the permanent system of highways. 

11. In not holding that this proceeding does not con¬ 
template an extension of Evarts Street. 

12. In not' holding that because of the existence of the 
fifteen foot building restriction lines on each side of Evarts 


Street as the same exists West of Twentieth Street and on 


each side of Eighteenth Street as the same exists North of 
Franklin Street, Evarts Street and Eighteenth Street 


within the areas specified is only sixty feet wide though the 
supposed highway plan calls for them to be ninety feet, and 
consequently there is no street at the points mentioned in 
conformance with the supposed highway plan which can 
be extended. 


W. C. SULLIVAN, 
Attorney for Appellants. 
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Memorandum. 


August 6, 1930.—Bill of Exceptions and Statement of 
Evidence signed, made of record and filed. 

39 Stipulation as to the Transcript of Record bn Appeal. 

Filed July 18, 1930. j 


# 


* 


# 


the order 


It is hereby stipulated and agreed by and between the 
parties appellant and appellee, by their respective attor¬ 
neys that the transcript on appeal shall consist of the fol¬ 
lowing : 

1. The petition with one exhibit. j 

2. Memorandum of the passing by the Couj’t of the 
original notice and order of publication. 

3. Memorandum of the filing of proof of publication. 

4. Memorandum of the filing of the Marshal’s ireturn. 

5. Memorandum of the passing by the Court Of the or¬ 
ders to draw and to empanel a jury. 

6. Memorandum of the passing by the Court of 
empaneling the jury and setting the cause for hearing. 

7. Memorandum of the beginning and concluding of the 
hearing. 

8. The verdict of the jury. j 

9. Notice and order of publicat ion of February j 28, 1930. 

10. Objections and exceptions of Shannon and Luchs Con¬ 
struction Company and the four affidavits annexed thereto, 
filed on March 28, 1930. 

11. Objections and exceptions of Michael J. Curley, Arch¬ 
bishop of Baltimore, filed on March 28, 1930. j 

12. Motion to strike the said objections and exceptions. 

13. Order sustaining the motion to strike objections and 
exceptions. 

14. Motion of Shannon and Luchs Construction Com¬ 
pany to strike verdict and dismiss the petition with af¬ 
fidavit in support of same. 

40 15. Motion of Michael J. Curley, Archbishop of 

Baltimore, to strike verdict and dismiss the petition. 

16. Order ratifying and confirming the verdict with nota¬ 
tion of appeal. 

17. Memorandum of the filing of a cost appeal bond on 
May 19, 1930 and the approval of the same by the Court. 


i 
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18. Memorandum of the passage by the Court of orders 
duly extending the time for filing bill of exceptions. 

19. Assignment of errors. 

20. This stipulation. 

It being distinctly and specifically understood that the 
appellees reserve all such rights as they may have to move 
the Court of Appeals to dismiss the appeal. 

W. C. SULLIVAN, 

Attorney for Appellants. 
WM. W. BRIDE, 

WALTER L. FOWLER, 

Attorneys for Appellees. 

41 Order Substituting Parties Petitioners. 

Filed August 22, 1930. 


On motion of the appellants, and it appearing to the 
Court that the petitioners Proctor L. Dougherty, Sidney 
F. Taliaferro and William B. Ladue have ceased to be 


Commissioners of the District of Columbia, and that Luther 
H. Richelderfer, Herbert B. Crosby and John C. Gotwals 
have succeeded the said Proctor L. Dougherty, Sidney F. 
Taliaferro and William B. Ladue in their said offices as 


Commissioners of the District of Columbia: 


It is thereupon by the Court this 22 day of August, A. D. 
1930, ordered that the said Luther H. Reiclielderfer, Her¬ 
bert B. Crosbv and John C. Gotwals be, and thev herebv 
are, substituted in the place and stead of the said Proctor 
L. Dougherty, Sidney F. Taliaferro and William B. Ladue 
as Commissioners of the District of Columbia as petition¬ 
ers in the above-entitled cause. 


W. HITZ, 

Justice. 


42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 41, both inclusive, to be a true and 
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correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause entitled District Court No. 1975, In Re: 
Condemnation of land for the extension of Evarts Street, 
18th Street and the widening of 20th Street, in 'the District 
of Columbia, as the same remains upon the files and of 
record in said court. 

In testimony whereof I hereunto subscribe my name and 
* * 

affix the seal of said court, at the city of Washington, in 
said District, this 28th day of August, 1930. 

I 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. CUNNINGHAM, 

Clerk , 

By CIIAS. B. COFLIN, ! 

Assistant Clerk. 

! / 

43 In the Supreme Court of the District of Columbia. 

District Docket No. 1975 I 

i 

i 

In re Evarts Street 

Bill of Exceptions and Statement of Evidence. 

Be it remembered that the above-entitled cause came on 
for hearing on the 25th (lav of November, A. D. 1929 before 
Mr. Chief Justice Walter I. McCoy and a jury,; Alexander 
II. Bell, Jr., Esq., appearing for the petitioner's, William 
C. Sullivan, Esq. appearing for the respondent Michael J. 
Curley, Archbishop of Baltimore, and no appearance being 
made for the respondent Shannon & Luchs Construction 
Company. 

And thereupon, to maintain the issues on their part 
joined, the petitioners offered evidence tending to prove 
that on April 16, 1929 the then Commissioners of the Dis¬ 
trict of Columbia adopted an order in the words and fig¬ 
ures following: 

“That, pursuant to the authority conferred! upon the 
Commissioners of the District of Columbia by Act of 
Congress approved March 4, 1913 (Public No. 435, 62nd 
Congress), relative to the opening, extension or; widening 

5—5288a 





34 


SHANNON & LUCHS CONSTRUCTION CO. ET AL. VS. 


of any street, avenue, road or highway to conform with 
the plan of the permanent system of highways in that por¬ 
tion of the District outside of the cities of Washington and 
Georgetown, and pursuant to the provisions of an Act of 
Congress approved May 28, 1926 (Public Xo. 311, 69th 
Congress), the Corporation Counsel is hereby directed to 
institute condemnation proceedings in accordance with the 
provisions of sub-chapter 1 of chapter XV of the Code of 
Law for the District of Columbia, for the acquisition of 
land for the extension of Evarts Street, between Rhode 
Island Avenue and 22nd Street, X. E., for the extension of 
18th Street, between Evarts and Franklin Streets, X. E., 
and for the extension and widening of 20th Street immedi¬ 
ately north of Evarts Street, X. E., as shown in green on 
plat designated ‘‘Condemnation of land for the extension 
of Evarts St., 18th St. and the widening of 20th St.,” dated 
March 22, 1929.” 


Together with a blueprint identical with that filed as an 
exhibit to the petition. 

And thereupon, further to maintain the issues on their 
part joined, the petitioners called as a witness. Edward 
Towers, who gave testimony without objection tending to 
prove that he is a draftsman in the Office of the Surveyor 
of the District of Columbia, which office has charge of the 
preparation of all plats for condemnation proceed- 
44 ings, and who identified the blueprint attached to 
the petition as having been prepared in his office, 
and stated that the streets delineated thereon conform to 
the plan of the permanent system of highways and also 
identified a plat delineating streets recently dedicated for 
the extension of Evarts, 18th and 20th Streets, which he 
stated he had prepared himself, and who also identified a 
map as showing the permanent system of highways for the 
entire District of Columbia, including the area proposed 
to be condemned in this proceeding, upon which last men¬ 
tioned map the witness drew a line around the general area 
involved in these proceedings and counsel for the petition¬ 
ers stated that the said map was offered “merely to locate 
the area involved in this case”, and thereupon, the said 
blueprint, plat and map were all offered in evidence, and 
though not physically incorporated herein are hereby made 
a part of this bill of exceptions and statement of evidence 
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with leave to any party in interest to produce the same be¬ 
fore the Court of Appeals on the hearing. 

And thereupon, further to maintain the isshes on their 
part joined, the petitioners called as a witness Lewis It. 
Watson, Jr., who gave testimony tending toj prove that 
he is an Assistant Engineer in the Office of the Engineer 
of Highways of the District of Columbia and who testified 
as to topographical conditions and produced a map of the 
same prepared by him, which was offered in evidence, and 
though not physically incorporated herein is hereby made 
a part of this bill of exceptions and statement j of evidence 
witli leave to any party in interest to produce the same 
before the Court of Anneals on the hearing. 

1 4 O’ 

I 

And thereupon, further to maintain the issiies on their 
part joined, the petitioners produced as a witness Arthur 
C. Houghton, who, after qualifying as a real estate ex¬ 
pert, gave testimony tending to prove his opinion as to 
the present fair market value of the properties sought to 
be condemned in this proceeding and as to the benefits 
which will result therefrom, including the following: that 
the land sought to be taken from parcel 143/22, contain¬ 
ing 62,517.29 square feet, is worth I8V2 cents I per square 
foot, or $11,565.70, that it is zoned partially First 
45 Commercial to a depth of 100 feet at right angles 
off Rhode Island Avenue, and the rear part of that 
lot which would lie in an area West of what would be the 
extension of 15th Street and the First Commercial area, 
is zoned Residential A, 40-foot height, that East of the 
West line of what would be 15th Street if carried through 
is zoned Residential AR 40, that A Residential;40 permits 
a detached dwelling 40 feet in height, and he tycing asked 
what does Residential AR 40 permit, he said ‘‘Residential 
A will permit a little different type of building,! as I recall 
it, Residential A would permit dwellings only! but. I am 
rather confused on that, but it is my impression that the 
A would permit, I believe it would permit, an j apartment 
house, but there is a greater advantage in the! A than in 
the A Restricted; that he put the 18Vt> cents value on 
this property only after he had determined what the land 
would be worth in the different zones and tjie uses to 
which it can be put and after he had seen thg property, 


i 
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its physical condition, and had d ‘termined what improve¬ 
ments in the way of water and sewer are there; that if 
the ground were all on grade he thinks it would be worth 
more than IS 1 /!* cents; that water and sewer would not 
reach it off of Evarts Street, onlv running to about Lot 
11 in Square 4128 and from there West, although it is 
available from Rhode Island Avenue and also from Evarts 
Street by a continuation through the property, but there 
is none in it; that the commercial usage does not add a 
great deal of value to the property, though it adds some¬ 
thing, but at that point and at this time there is no de¬ 
mand for commercial usages, and the best use of the prop¬ 
erty at this moment will be residential, and he therefore 
felt that the Rhode Island Avenue or First Commercial 
frontage is worth around 30 to 35 cents per square foot, 
the land back of it irrespective of zoning around 15 cents, 
and after putting in water and sewer and the tilling and 
the streets, pavement and curbing and all of the other 
things necessary for the development of the land to sell 
it, would bring it up to a figure at which land is selling 
there at the present time. 

46 That the 11,350.8 square feet proposed to be taken 
from parcel 155/239 is worth 15 cents a square foot 
or $1702.62, that the sewer comes into this parcel from 
Queens Chapel Road on the line between it and parcel 
155/238, and he understands there is a line of water also 
into parcel 155/239, which is undoubtedly a private line 
coming to the Rectory and possibly the church building 
standing on the parcel. 

And thereupon, the said witness gave further testimony 
tending to prove that in his opinion the First Commercial 
portion of parcel 143/22 to the South line of Evarts Street 
has been benefited to the extent of $7.50 a running foot 
and the residential portion of the entire South line at the 
rate of $10.00 a front foot of the South line of Evarts 
Street, and $7.50 a running foot for the frontage of the 
North side of Evarts Street, such benefit being produced 
not only by the fact that the land will face on Evarts 
Street, but also with respect to the Rhode Island — part 
by the fact that there will be two corners fronting on that 
Avenue where there was none before. And being asked 
“ To what length do you feel that the $7.50 benefit runs 
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j 

i 

i 

I 

on the commercial ground making a frontage on!that, that 
is, on the South side that you first gave?” Tile witness 
replied A< 1 think it was about 175 feet, Mr. Bell.! The line 
is not at right angles—the line of Evarts Strict is not 
at right angles with Rhode Island Avenue,” |that vou 
would arrive at that by dropping a perpendicular — from 
the point where the South line of Evarts Street iruns into 
the line of Rhode Island Avenue running back 100 feet 

j 

and then drawing a line parallel to Rhode Island Avenue 
and from that point East at the rate of $10.00 running 
foot on the South side and $7.50 over the entire! frontage 
on Evarts Street on the North side. 

And thereupon, on further direct examination the fol¬ 
lowing question* aws propounded to the witness and he 
made the following reply: 

“Q. Mr. Houghton, when you say $7.50 a running foot, 
or $10.00 a running foot, what do vou mean bv that? A. 

1 morelv used that as a matter of convenience in ex- 
47 pressing what I believe to be the benefit to! the par¬ 
cels. That wasn’t a large parcel which might of 
course be affected somewhat throughout the parcel. I 
would say that $10.00 a front foot would be equivalent to 
ten cents a foot for a depth of 100 feet of an ordinary lot, 
but this benefit would not only accrue to the 100-fcjot depth 
but is shared by the parcel itself throughout, because it is 
the beginning of possibilities for the use of those pieces of 
land which would remain as acreage and would not be 
susceptible to the more valuable usage if this street was 
not run through.” 


And the said witness gave further testimony tending to 
prove benefits according to his opinion as follows: that 
Lots 1 to 18 in Square 4130 facing on the West side of 18th 
Street to the extent of $2.00 a front foot on 18th Street, 
this point being just a square North of the opening of 18th 
Street through to the South of Evarts Street, and it will be 
more benefited than some of the other land; that parcel 
155/238 for its proposed frontage on Evarts Street 252.24 
feet at the rate of $7.50 a front foot, parcel 155/239 for its 
proposed frontage on Evarts Street 252.24 feet at the rate 
of $7.50 a front foot, parcel 154/23 for its frontage on 
Evarts Street 188.75 feet at the rate of $10.00 a fropt foot; 


i 

i 

i 
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all of the frontage in Square 4211 from and including Lots 
12 to 18, whether in lots or parcel formation, on the North 
side of Franklin Street, at the rate of $1.00 a front foot on 
Franklin Street, and U. S. Reservation 446, as it faces on 
18th Street between Franklin and Girard $2.00 a front 
foot. 

And he gave further testimony tending to prove that in 
his opinion the benefits on each side of Evarts Street ex¬ 
tend as far East as 26th Street, and also further testimony 
as to the values of the various other properties to be con¬ 
demned the owners of which are not appealing. 

And on cross-examination the said witness further tes¬ 
tified that in his opinion the development of this area 
would move from the West toward the East. 

And thereupon, counsel on both sides stipulated and 
agreed that there is a road running westerlv from 
48 20th Street, a cinder road, into the property known 
as parcel 155/239, which is a public right of way of 
more than 15 years standing and cannot be closed. 


And thereupon, further to maintain the issues on their 
part joined the petitioners called as a witness E. Catesby 
Rowzee who, after qualifying as a real estate expert, gave 
testimony tending to prove that in his opinion the fair 
market value of the land sought to be taken from parcel 
143/22 is $13,155.30, there being two classes of property, 
one zoned residential and one part business for 100 feet 
back from Rhode Island Avenue, his calculation leading 
him to believe that 15.111 feet is commercial and the remain¬ 
ing 47,406 feet residential, appraising the commercial prop- 
ertv at 40 cents a foot and the remainder at 15 cents, making 
$6,044.40 for the commercial and $7,110.90 for the residen¬ 
tial: that in his opinion the fair market value of the land 
sought to be taken from parcel 155/238 and also from parcel 
155/239,11350.8 feet each is 15 cents a square foot, or a total 
of $1,702.62 for the land sought to be taken from each parcel. 

And thereupon, the said witness gave further testimony 
tending to prove the benefits which will in his opinion result 
from this proceeding, including so far as material to the 
present case, the following: parcel 143/22 for a distance 
of 586 and a fraction feet on the North side of Evarts 
Street, and 794 and a fraction feet on the South side there 
is very little North of Evarts Street to be benefited, and 
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lie found the benefit to the whole parcel to be just exactly 
the amount of the land taken, $13,155.30, the ground that 
is being taken being equal in value to the benefit to the 
balance of the parcel owing to the fact that tlierej is a large 
frontage of commercial property that will be taken, and 
while two commercial corners result, one of them is a very 
pointed corner that is very hard to use; parcel 155/238, 
252.34 feet, $7.50 a front foot, or $1,691.80, and parcel 155/ 
239 the same; Square 4130, Lots 18 to 24, $30 eacjh; Square 
4211, the Government reservation, the 18th Street front¬ 
age $148 and the Franklin Street frontage $110. 

49 And he gave further testimony tending to prove 
that in his opinion the benefits resulting 1 from the 
proceeding will extend as far East as 26tli Street on both 
sides of Evarts Street, and also further testimony as to the 
values of the various other properties sought to be con¬ 
demned, the owners of which are not appealing, j 

And thereupon, the petitioners rested. j 


And thereupon, to maintain the issues on his part joined, 
the property owner Michael J. Curley, Archbishop of Bal¬ 
timore, called as a witness Edward E. Caldwell, who, after 
qualifying as a real estate expert, gave testimony tending 
to prove that in his opinion the part of parcel 155/239 
sought to be condemned is worth 35 cents a squiare foot; 
that the part of the said parcel not taken would: be bene¬ 
fited by the proceeding to the extent of $5.00 a front foot 
for a depth of approximately 100 feet. j 


And thereupon, further to maintain the issues on his 
part joined, the property owner Michael J. Curley, Arch¬ 
bishop of Baltimore, called as a witness Edward &. Handi- 
boe, who, after qualifying as a real estate expert, gave tes¬ 
timony tending to prove that in his opinion the lvalue of 
the land sought to be condemned from parcel 135/239 is 
30 cents a square foot; that the opening or widening of 
the street will benefit the balance of the parcel $7.50 a front 
foot. 


And thereupon, the property owner Michael J. Curley, 
Archbishop of Baltimore, rested. 

And no testimony was offered by any other property 
owner. 
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And thereupon, the Court charged the jury as follows: 

“1. Gentlemen of tlie jury, your duties are, first, to 
ascertain the damage which will be suffered by the respec¬ 
tive owners of the several parcels of land condemned by 
these proceedings. You are instructed that the several 
parcels of land to be condemned are to be appraised at their 
fair market value, with reference to the most advantageous 
use or uses to which they can be respectively put. By fair 
market value is meant what the property would sell for in 
cash, or terms equivalent to cash, when offered for 
50 sale by one who is willing but is not obliged to sell 
to one who desires but is not obliged to buy. 

“2. After ascertaining the amount of damages to be 
awarded to the owners of the parcels to be condemned, you 
may proceed to make benefit assessments against any and 
all parcels of land in the District of Columbia which you 
find from the evidence will be benefited by the proposed ex¬ 
tension to the extent of the benefit which vou so find, or any 
part thereof. 

“2o. In determining the amount to be assessed against 
any parcel of land you shall take carefully into considera¬ 
tion the respective situations and topographical conditions 
of said parcels of land and the special benefits and ad¬ 
vantages thev will severallv receive. In assessing bene- 
fits against the properties found to be benefited, you shall 
take into consideration the benefits and advantages such 

i c? 

properties will actually severally receive from the open¬ 
ing, widening, and extension of said streets as contemplated 
by said improvement project as shown by these proceed¬ 
ings. By tlie opening, widening, and extension of said 
streets the jury are to understand their establishment, lay¬ 
ing out, and completion for all the ordinary purposes of a 
public thoroughfare. 

“3. You shall make up your assessment of costs by in¬ 
cluding the following items: The Clerk's costs, which will 
be certified by the Clerk of the Court; One Hundred ($100) 
dollars to each of the two (2) expert witnesses produced by 
the petitioners; costs of the stenographic record of these 
proceedings; costs of publication in this proceeding in 
such sum as is certified by the Clerk; and Five Dollars 
($5.00) per day for each member of the jury for each day 
the jury shall have already engaged in this cause or shall 
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hereafter actually devote in deliberations in this cause 
in meeting assembled and with every juror present. 

“4. After ascertaining the full amount of benefits which 
all of the parcels of land in the District of Columbia 
51 will receive from the proposed condemnation, you 
shall, where part of any parcel or tract of land has 
been already dedicated for the purposes of the street or 
road involved in this proceeding take into consideration 
the fact of such dedication and the present value of the 
land dedicated, in determining whether the remainder of 
said parcel or tract is to be assessed for benefits, and the 
amount of benefits, if any, to be assessed thereon. 

“5. Having determined the amount of damages, and 
thereafter determined the amount of benefits,land after 
having also determined the deductions, if any, to be made 
on account of dedications as aforesaid, if the total of the 
benefits which you find to be assessed shall theii be in ex¬ 
cess of the total damages plus the costs and expenses of this 
proceeding, you will then proportionally scale ; down the 
benefits actuallv found so that the benefits will not exceed 
the damages, plus the costs and the expenses of this pro¬ 
ceeding. 

“6. You are instructed that you must not assess benefits 
arbitrarily, but only where you find that an enhancement 
in market value, as heretofore explained, will result im¬ 
mediately upon the confirmation of your verdibt by the 
Court. ! 

“7. You shall not take into consideration, in making your 
award for the part taken, any benefits that may accrue to 
the remainder thereof, but such benefits shall be considered 
by the jury in determining what assessment, if any, shall be 
made or levied against such part of such lot, piede or par¬ 
cel of land, as mav not be taken. ' 

“8. You are instructed that the cost of reproduction of 
the structural value of any building or improvement which 
may be located in whole or in part upon any of the land to 
be taken is competent evidence only in so far as it; tends to 
show the market value of the property. 

“9. The jury in assessing benefits shall not take into 
consideration any benefits which they believe may accrue 
from the laying of sidewalks, or curbs, or paving, or any 
and other improvements for which the property owner 

6—o288a. i 
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will have to make further payments, such benefit's 

52 not being a part of this proceeding. 

“10. You are instructed that the burden of proof 
rests upon the petitioners, the Commissioners of the Dis¬ 
trict of Columbia, to establish the existence and extent of 
such benefits with respect to the particular parcels of land, 
and the petitioners must meet such burden with evidence 
before any assessment' of benefits can be made. 

“11. You shall take into consideration the opinions of the 

witnesses who have testified as to values and benefits, and 

give to such opinions the weight to which the jury may 

think them fairlv entitled. You shall not be bound bv such 

•> * 

evidence, however, as may conflict with your own .judgment 
based upon your views of the premises and the other evi¬ 
dences in the case. 

“11a. You are instructed that you shall not take into 
consideration the assessed value of the land in question or 
give any consideration thereto or permit yourselves to be¬ 
come informed in respect thereto in any manner; nor shall 
you make any private inquiries as to the value of such land, 
or the benefits thereto, or permit anyone to make any state¬ 
ment to you concerning or bearing upon the question of 
value, or benefits, whether at a view or elsewhere than on 
the witness stand, at the hearing hereof, but you shall rely 
only upon the evidence adduced and upon your view of the 
premises. 

“11&. You shall make no award of damages for anv land 
belonging to the petitioner, the District of Columbia, but 
you shall assess benefits against land belonging to it and 
as well land belonging to the United States where and if 
you find the same to exist. 

“12. The jury may consult its own convenience as to 
the time and place of meeting for the purpose of delibera¬ 
tion, but vou should endeavor to reach a conclusion and 
return its verdict as speedily as possible. The verdict 
should be in writing, signed by them or a majority of them, 
and should be returned to the Court, on or before the 17th 
day of December, 1919. 

53 “13. The jury, during the course of its delibera¬ 
tion, may at its own convenience and without applica¬ 
tion to either Court or counsel, make such further views of 
the properties involved as it may deem necessary, provided 
the whole jury is present.” 


LUTHER H. REICHELDERFER ET AL. 


43 


And thereupon, on the 26th day of November, A. D. 1929, 
the cause was by the Court duly submitted to the jury for 
consideration. 

And be it further remembered that the said jury again 
came into Court before Mr. Justice Alfred A. jWheat on 
the 19tli day of January, A. D. 1930, and presented its 
verdict, which, as far as here material, will appear in the 
transcript of record upon designation of the parties. 

And thereupon, the Court finally discharged the said 
jury. j 

And be it further remembered that thereafter, to-wit, on 
the 28th day of March, A. D. 1930, Shannon & Lnchs Con¬ 
struction Company and Michael J. Curley, Archbishop of 
Baltimore, each filed objections and exceptions td the said 
verdict and the petitioners move- the Court to stride out the 
same, and the said motion was by the Court granted and 
the said objections and exceptions were by the order of the 
Court stricken from the files, and the said objections and 
exceptions, the motion to strike the same from the‘files and 
the order striking the same from the files will appear in the 
transcript of record upon designation of the parties. 

And thereupon, the said Shannon & Luchs Construction 
Company and Michael J. Curley, Archbishop of Baltimore, 
each separately and severally then and there noted an ex¬ 
ception to the action of the Court in striking fromjthe files 
the said objections and exceptions and the said exceptions 
to such action were by the Court allowed and duly!entered 
upon its minutes. j 

And be it further remembered that thereafter, the said 
Shannon & Luchs Constructions Company and Michael J. 
Curley, Archbishop of Baltimore, each filed a motion to 
strike out the verdict and to dismiss the petition and the 
proceeding, and the said motions were by the Court idenied, 
to which ruling of the Court the said Shannon & 
54 Luchs Construction Company and Michael J. Curley, 
Archbishop of Baltimore, each separately and sev¬ 
erally then and there noted an exception which exceptions 
were by the Court allowed and duly entered upon its min¬ 
utes, and the said motions and the action of the i Court 
thereupon will appear in the transcript of record upon 
designation of the parties. j 

And be it further remembered that thereafter, to-wit, on 
the 2nd day of May A. D. 1930, the Court passed its final 
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order in the cause overruling all objections and exceptions 
and finally ratifying and confirming the verdict, which 
order will appear in the transcript of record upon designa¬ 
tion of the parties and to which action of the Court the said 
Shannon & Luchs Construction Company and Michael J. 
Curley, Archbishop of Baltimore, then and there noted an 
exception, separately and severally, which exceptions were 
by the Court then and there allowed and duly entered upon 
its minutes. 

And be it further remembered that the foregoing com¬ 
prises the substance of all the testimony given and of the 
proceedings had in the above-entitled cause in connection 
with the several exceptions set out in the foregoing bill of 
exceptions and statement of evidence and that each of the 
said several exceptions was so taken at the time herein¬ 
before stated, relative thereto, and was at the time of the 
taking thereof, respectively, and separately and severally, 
dulv noted and entered on the minutes of the Court bv the 

v * 

Justice then and there presiding and at the request of the 
said Shannon & Luchs Construction Company and Michael 
J. Curley, Archbishop of Baltimore, and the Court does 
hereby sign and seal this their bill of exceptions and state¬ 
ment of evidence and hereby makes the same part of the 
record, which is accordingly done this 6th day of August 
A. D. 1930, now for then. 

ALFRED A. WHEAT, 

Chief Justice. 

We consent to the foregoing bill of exceptions and state¬ 
ment of evidence, reserving every right to file a motion to 
dismiss this Appeal in the Court of Appeals. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5288. Shannon & Luchs Construction Company et al., 
Appellants, vs. Luther H. Reichelderfer et al. Court of 
Appeals, District of Columbia. Filed Sep. 4, 1930. Henry 
W. Hodges, Clerk. 
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Court of gppealo, Btstrict of Columbia 

October Term, 1930 ! 


No. 5288 


Shannon & Luchs Construction Company, et al, 

Appellants, | 

vs. I 

Luther H. Reichelderfer, et al, Commissioners of 
the District of Columbia, Appellees. ! 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. j 

i 

On May 7, 1929, the Commissioners of the District 
of Columbia filed their petition in the lower court iseek- 
ing to condemn certain land for the extension of 
Evarts Street, 18th Street and the widening of 1 20th 
Street in the District of Columbia, the petition assert¬ 
ing that they were proceeding under the authority of 
a certain provision of an Act of Congress approved 
March 4, 1913, and were conducting the proceeding 
as authorized by an Act of Congress approved May 
28th, 1926, the provision of the former Act and the 
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entire latter Act being set forth in the petition. (Rec. 
pp. 2-3.) The petition further alleged that the peti¬ 
tioners had officially ordered the extension and widen¬ 
ing of said streets and that such conformed with the 
plan of the permanent system of highways in that por¬ 
tion of the District of Columbia outside of the Cities 
of Washington and Georgetown, adopted under the 
Act of Congress approved March 2, 1893, as amended 
by the Act of Congress approved June 28, 1898. 
(Rec. p. 3.) Petitioners alleged that a plat or map 
of the land to be taken was annexed to the petition, 
and they set forth what purported to be a description 
of the land to be taken with the names and residences 
of the owners in fee thereof, including the two parcels 
owned by the appellants, 143/22 and 155/239 and 
described by metes and bounds at pages 4 and 6 of 
the Record. 

Attached to the petition was a plat, copy of which 
appears in the Record, between pages 6 and 7. 

At the hearing in the trial Court, the appellant 
Michael J. Curley, Archbishop of Baltimore, was rep¬ 
resented by counsel but there was no appearance for 
the appellant Shannon & Luchs Construction Co. 

After testimony by real estate experts on behalf of 
the petitioners and appellant Michael J. Curley, the 
jury were charged by the Court (Rec. pp. 40-42) and 
the cause submitted to the jury. A verdict was duly 
returned including an award of damages to the ap¬ 
pellant Shannon & Luchs Construction Company for 
that part of its parcel 143/22 taken in the sum of 
$12,359.66 (Rec. p. 9) and benefit assessment against 
the remainder of the parcel in the sum of $13,211.35 
(Rec. p. 12), as well as an award of damages to the 
appellant Michael J. Curley for that part of his par- 
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cel 155/239 taken in the sum of $1,645.87 (Rec.lp. 11) 
and a benefit assessment against the remainder of 
that parcel in the sum of $1,691.80. (Rec. p. 12.) 

On February 28, 1930, an order of publication was 
passed by the Court directing that “objections ;or ex¬ 
ceptions to said verdict of property owners assessed 
for benefits (no part of whose land was condemned 
in this proceeding) be filed in said cause on or before 
the 28th day of March, 1930; otherwise said verdict 
will be finally ratified and confirmed upon the ;appli- 
cation therefor by the petitioners on said cause.” 
(Rec. p. 15.) I 

On March 28, 1930, within the time fixed by the last 
mentioned order, the appellant Shannon & Luchs Con¬ 
struction Company filed its objections and exceptions 
to the verdict and moved to set aside the same; four 
affidavits being filed therewith. (Rec. pp. 16-22.) On 
the same day, the appellant Michael J. Curley also 
filed exceptions and objections to the verdict and like¬ 
wise moved that it be vacated and set aside. /Rec. 
pp. 22-23.) On April 1, 1930, the petitioners moved 
to strike the objections and exceptions of both Appel¬ 
lants, on the ground that they were not filed within 
the time prescribed by law (Rec. pp. 23-24). 

After hearing the said motion to strike objections 
and exceptions, the trial Court announced that lie 
would grant the same, and thereupon on April 30, 
1930, .appellant Shannon & Luchs Construction Com¬ 
pany filed its motion to strike the verdict and dismiss 
the petition, this motion being supported by the affi¬ 
davit of its attorney (Rec. pp. 24-27) and appellant 
Michael J. Curlev filed its motion on the same! dav 
concurring in and adopting the said motion to strike 
and dismiss. (Rec. p. 27.) 


i 

i 
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On May 2, 1930, the Court entered orders striking 
the objections and exceptions of both appellants from 
the files (Rec. p. 28), and on the same day an order 
was entered overruling all objections and exceptions 
to the verdict and the motion to strike the verdict, 
and ratifying and confirming the verdict. (Rec. pp. 
28-29.) 

The appellants assigned in the Court below the fol¬ 
lowing : 


ASSIGNMENT OF ERRORS. 

1. Striking from the files the appellants' objections 
and exceptions. 

2. Holding the appellants’ objections and exceptions 
to have been filed too late. 

3. Not sustaining the appellants’ objections and 
exceptions. 

4. Not setting aside the verdict because of the cir¬ 
cumstances detailed in paragraph numbered 1 of the 
objections and exceptions of Shannon & Luchs Con¬ 
struction Company. 

5. Not holding the verdict to be contrary to the 
evidence and to the weight of the evidence and to the 
instructions of the Court in the particulars and re¬ 
spects set out in the objections and exceptions of the 
appellants. 

6. Not sustaining appellants’ motions to strike the 
verdict and dismiss the petition. 

7. Ratifying and confirming the verdict. 

8. Not holding that the Court never acquired juris¬ 
diction of the subject matter. 

9. Not holding that there is no plan of the per¬ 
manent system of highways with which it is possible 
by the proposed extension of Evarts Street to make 
the same conform. 
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10. Not holding that this proceeding will not; make 

the proposed extension of Evarts Street conform to 
the supposed plan of the permanent system of. high- 
wavs. | 

11. Not holding that this proceeding does not con¬ 
template an extension of Evarts Street. 

12. Not holding that because of the existence of the 
fifteen foot building restriction lines on each side of 
Evarts Street as the same exists West of Twentieth 
Street and on each side of Eighteenth Street jjis the 
same exists North of Franklin Street, Evarts Street 
and Eighteenth Street within the areas Specified is 
only sixty feet wide though the supposed highway 
plan calls for them to be ninety feet, and consequently 
there is no street at the points mentioned ip con¬ 
formance with the supposed highway plan which can 
be extended. 

| 

ARGUMENT. 

i 

The foregoing assignments of error may be! con¬ 
veniently considered in four groups, namely: ; 

I. Striking the objections and exceptions from tin* 
files and holding that the same had been filed too late. 

II. The broken promise of the petitioners. j 

TIT. The conflict between the verdict on the one 

hand and the evidence and the Court instructions on 
the other. 

IV. The questions concerning the highway plan. 

L I 

The first question to be considered is that raised by 
the first two assignments of errors, namely, that the 
Court erred in striking from the files appellants? ob¬ 
jections and exceptions, and in holding that the same* 
had been filed too late. 




G 


Section 491h of the Code provides that the court 
shall hear and determine any objections or exceptions 
that shall be filed, provided “that the objections or 
exceptions to the verdict shall be filed within twenty 

davs after the return of the verdict to the court.'* 

* 

We concede that the appellants' objections and ex¬ 
ceptions were not filed within twenty days after the 
return of the verdict, and maintain that it was not 
necessarv that they be. 

In the first place, Sec. 491h of the Code has been 
amended bv the Act of Mav 29, 1928 (45 Stats. Large. 
953). That statute was passed to meet the defect 
in the law declared by this Court in Wilkinson v. 
Dougherty,, et ah, 58 App. D. C. 81. The Act of 192S 
declares that, where a condemnation jury assesses 
benefits against land no part of which was taken by 
the proceeding, the owner of which land so assessed 
for benefits was not served with notice of the pro¬ 
ceedings, “notice of such assessment for benefits shall 
be given” to the person listed on the assessment rec¬ 
ords as the owner of such land, “and, in addition 
thereto, the court shall give public notice * * * stat¬ 
ing the time within which interested parties may file 
with the Court any objections or exceptions they may 
have to the verdict.’’ 

“Interested parties” is the language of this stat¬ 
ute. This is not language intended to exclude those 
whose lands were condemned, and it does not have 
that effect. | The appellants are certainly interested 
parties and they filed their objections within the time 
specified in the notice purporting to accord with the 
statute. But that notice did not follow the statute. 
It did not fix a time for “interested parties” to file 
objections (Rec. p. 15), but it did declare in effect 
that the verdict could not be confirmed until after 
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the time so fixed. No reason is given for extending 
a longer period of time to one class of ‘‘interested 
parties” than to another, and we submit that po rea¬ 
son therefor can be advanced. j 

In the second place the declaration by the said 
order that the verdict of the jury could not be con¬ 
firmed until after the time fixed thereby, certainly 
operated to extend for the benefit of all “interested 
parties” the time for filing objections. 

In the third place, the verdict not having been con¬ 
firmed or ratified by the Court, when the objections 
were filed, they were in ample time. The twenty day 
period fixed by the statute simply prevents ratifica¬ 
tion of the verdict within that time and permits rati¬ 
fication at any time thereafter if no objections; have 
been filed. The situation is analogous to that where 
a party is in default in pleading or answering, j The 
plaintiff may after the time for pleading or answer¬ 
ing has expired take a judgment by default or ia de¬ 
cree pro confesso but until the plaintiff does! take 
affirmative action to that end the defendant malv fib* 
his plea or answer even though the time limited by 
statute or rule for so doing lias expired. This jprin- 
ciple has been recognized by this Court and the* 
courts of other jurisdictions. j 

i 

In Banville v. Sullivan, 11 App. I). C. *23, the court 

held that an answer of a garnishee, though not; filed 

within the time fixed bv the statute or the rules in 

* 

pursuance of the statute, might be validly filed a i any 
time afterwards before proceedings are had upon the 
default. The Court, after citing and quoting the Stat¬ 
ute there involved and the rule pursuant to it requir¬ 
ing answer to be filed within ten davs, said: 


j 


j 
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‘‘These statutes and the rule of court made in 

pursuance of them, are no more mandatory or 

imperative than other similar rules and statutes 

which have been invariably held to be merely 

authoritative, and not imperative, except at the 

optioiii of the party seeking the exercise of the 

authoritv and entitled to have it exercised in his 
* 

favor. The ordinary rules for the regulation of 
the time of pleading are couched in similar and 
even more imperative language, and have equal- 

lv the sanction of statute for their formulation. 

• 


And yet it has been, as we have stated, an un¬ 
heard of thing in the courts of the District of 
Columbia, that parties in default as to the time 
of pleading might not plead freely and without 
leave except as to certain pleas regarded teclmi- 
callv with disfavor, at anv time thereafter until 
some action has been taken against them to en¬ 
force default. The invariable practice has been 
that, notwithstanding the lapse of time limited 
by the rules of court, pleas may be filed and 
should be received at any time, until default 
taken. And this practice, which is plainly in 
no way inconsistent with the purposes of justice, 
we regard as so well established that citation of 
authorities in support of it may be regarded as 
wholly unnecessary. But reference may be had 
to 1 Tidd’s Practice, 566; King v. Hicks, 32 Md. 
460; Crabtree v. Green, 36 Ill. 279; Bowers v. 
Dickerson, 18 Cal. 420; Dole v. Young, 11 Johns. 
(N. Y.) 90; Boyd v. Canal Co., 17 Md. 195. 

* * * “Only upon application of an adverse 
party is default enforced under our practice, and 
it is always in the power of such party to en¬ 
force it, and to enforce a strict compliance with 
the rules by prompt action on his part. If he 
fails to take such action, to the extent of Ids 
failure he waives his right, and is held tacitly 


to consent to the enlargement of the time within 
which his opponent may act. The limitation of 
time is for his benefit as well as for the benefit 
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of all litigants in his situation. If he chooses to 
waive it, as he may do either tacitly |or by 
express agreement, there is nothing either |in the 
statute or in the rule of court, or in the policy 
of the law, that would prohibit such waiver oil 
his part.” 

So, in the present case, the twenty day limitation 
period is for the benefit of the petitioners $nd if 
after the expiration of that time they do not take 
steps to have the verdict confirmed by the Court as 
to those parcels of land whose owners have not filed 
objections, they tacitly waive the time limit. No ac¬ 
tion having been taken to confirm the verdict, the ob¬ 
jections and exceptions of appellants were validly 
filed and it is submitted that the Court was in I error 
in refusing to consider them and striking them: from 
the files. 

In Calvert v. Carter, 18 Md. 73, 110-111, upon the 
filing of an auditor’s report the Court ordered that 
it be ratified and confirmed on November 1st, unless 

i 

cause to the contrarv be shown on or before October 

» I 

25th, and exceptions filed on October 27th were lover- 
ruled on the ground of having been filed tooi late. 
On appeal, the Court said: 

i 

j 

“We do not concur in the reason assigned by 
the Circuit Court for overruling and excluding 
the exceptions to the Auditor’s report. Being 
filed before the action of the court on the report, 
and before the cause was submitted, they were 
in time, and ought to have been considered; and 
they are properly before us for consideration.’’ 

The position of the parties has not changed.; No 
one has been injured. j 


j 

j 
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n. 

The next point is that raised by the fourth assign¬ 
ment of error, that the Court should have set aside 
the verdict because of the circumstances detailed in 
paragraph numbered 1 of the objections and excep¬ 
tions of Shannon & Luclis Construction Company. 
(Rec., pp. 16-17) 

The objections and exceptions filed by appellant 
Shannon & Luchs Construction Company alleged that 
when said appellant received notice of the proceed¬ 
ing, it proposed to the petitioners that it would make 
no contest if it could be assured that upon the basis 
of the testimony of petitioners’ witnesses no benefits 
would be assessable against its parcel 143/22, though 
it believed it was entitled to a considerable sum as 
damages in excess of any benefits which could rea¬ 
sonably accrue, that petitioners agreed and promised 
to advise appellant whether they would undertake to 
give such assurances, but petitioners wholly failed, 
omitted and neglected to do so, and appellant acted 
in full reliance upon said agreement and took no part 
in the proceedings and knew nothing concerning the 
testimony offered by petitioners, or even that test¬ 
imony had been taken, until March 7, 1930 (the 
verdict having been returned on January 17, 1930), 
when it received notice of an assessment for benefits 
against a lot owned by it, no part of which had been 
taken in the proceeding; that had the petitioners kept 
and performed their promise and agreement appel¬ 
lant would have been represented at the hearing. 

offered testimonv similar to that set forth in the ac- 

%> 

companying affidavits and believes it would have re¬ 
ceived a substantial verdict for damages in excess of 
any assessment for benefits. (Rec. pp. 16-17) 
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This objection was supported by an affidavit of 
Charles A. Jones, agent of the appellant Shannon 
and Luchs Construction Company, and the affidavits 
of three disinterested real estate experts, Harold K. 
Doyle, J. Dallas Grady and Thomas P. Bones!. 

Mr. Jones’ affidavit is made on personal knowledge 
and states that within two or three days after the 
service upon his company of a copy of the original 
order of publication he approached an assistant cor¬ 
poration counsel informing him that for the purpose 
of assisting the District in completing its street pro¬ 
gram his company would willingly dedicate the land 
proposed to be condemned from Parcel 143/22 |if as¬ 
sured that no assessment for benefits would be made 
against it and in that event would take no part in 
the proceeding, though fully believing as he himself 
did that the damages it would suffer would greatly 
exceed any benefits it might receive. He farther 
stated that the assistant corporation counsel informed 
him that he was not prepared to make any agreement 
in that regard but would consult with his superiors 
and ascertain if he could go so far as to advise Mr. 
Jones or his company what would be the testimony 
of the petitioner’s witnesses so that the appellant 
might be guided by that information in determining 
whether to participate in the proceeding or not;! that 
Mr. Jones and his company fully relied on j said 
undertaking, took no part in the proceeding j and 
heard nothing further until the receipt about Mjarch 
7, 1930, of a notice bearing that date of an assess¬ 
ment for benefits against Lot 22, in Square 4128; 
that thereupon the appellant caused an examination 
to be made of the record, consulted counsel and as¬ 
certained the facts set out in the foregoing land 
annexed motion, being the objections and exceptions 
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of Shannon and Luchs Construction Company. (Roc. 
pp. 18-19) 

The affidavit of Mr. Doyle, who has been in the 
real estate business for 37 years, states that the 
property proposed to be taken from parcel 143/2*2 
has a minimum value for apartment house purposes 
of $25,000.00, that the remainder of the parcel will 
be damaged to a considerable extent by reason of its 
configuration, though he has not had time to study 
sufficiently to express a worth while opinion as to the 
extent thereof, and that the benefits to such part of 
the remainder as will be enhanced in value bv the 
opening and extension of the streets will not exceed 
$15,000.00. (Rec. pp. 19-20) 

The affidavit of Mr. Grady, who has been engaged 
in the real estate business for 23 years, is similar to 
that of Mr. Doyle except that he fixes the maximum 
benefits at $18,180.00 instead of $15,000.00. (Rec. pp. 
20 - 21 ) 

The affidavit of Mr. Bones, who has had 30 years 
experience in the real estate business, states that the 
part of parcel 143/22 proposed to be taken has a 
minimum value for dwelling houses, regardless of 
apartment house uses, of not less than $12,503.40, 
that the remainder of the parcel will be damaged by 
reason of its configuration though he too has not 
been able to make sufficient study to express a worth 
while opinion as to the extent thereof, and that 
the benefits to such part of the parcel as will be 
enhanced in value will not exceed $10,000.00 (Rec. 

pp. 21-22) 

Thus, if petitioners had kept their agreement and 
advised appellant that they would not enter into its 
proposal, appellant would have been present at the 
trial and would have offered evidence to show that 
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the damages to it exceeded the benefits from! $6,820 
to $10,000, considering the land for apartment house 
purposes and that regardless of the apartment! house 
uses the damages were $2,500 in excess of thp bene¬ 
fits. The jury, hearing only the testimony of peti¬ 
tioner’s witnesses, found that the benefits exceeded 
the damages by more than $850, though 621517.20 
square feet of appellant’s land were taken. Surely, 
upon these allegations and affidavits the Court should 
have granted appellant’s motion to have the verdict 
set aside. Appellant, misled by petitioners’ promise 
to advise appellant of its action regarding appellant’s 
proposal, took no part in the hearing of the icause, 
offered no evidence and, indeed, did not knojw the 
hearing was had until it received notice of an assess¬ 
ment on other lands owned bv it. Bv reason of 

•» * j 

petitioners’ neglect to keep its promise this appellant 
lost its day in court, and by every dictate of justice 
the verdict should have been set aside and appellant 
permitted to offer evidence on the questions ofi dam¬ 
ages and benefits. Certainly, a verdict rendered 
under such circumstances is “unjust or unreason¬ 
able,” and being so must be set aside under Sec. 
491h of the Code. 

i 

hi. ! 

i 

Regardless of the foregoing, the verdict should 
have been set aside because it was contrary to the 
evidence and the weight of the evidence and tp the 
instructions of the Court. This point is raised by 
the fifth assignment of error. 

With respect to the property of appellant Shannon 
& Luchs Construction Company, Parcel 143/22; the 
testimony of petitioners’ two witnesses was that it 
was damaged in the respective sums of $11,565.70 


i 
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and $13,155.30. (Rec. pp. 35, 38) The jury awarded 
damages in the sum of $12,359.66 (Rec. p. 9), evi¬ 
dently adding the two sums given by the witnesses 
and dividing it by two, for the verdict is within one 
dollar of that sum, which method is obviouslv ini- 
proper. As to benefits, the petitioners’ witness 
Houghton testified to benefits to the remainder of the 
parcel in detail, the aggregate amounting to $10,910.40 
(Rec. pp. 36-7) and their witness Rowzee testified 
that it was benefited to the extent of $13,155.30. (Rec. 
p. 39) The jury found the benefits to be $13,211.35 
(Rec. p. 12) over $2300 in excess of the lowest tes¬ 
timony and over $50 in excess of the highest. There 
is no justification for such finding, and it is clearly 
contrary to the evidence and the weight of the evi¬ 
dence, all of which it will be remembered was offered 
by the petitioners themselves. 

With respect to the land of appellant Michael J. 
Curley, parcel 155/239, both of petitioners’ witnesses 
testified that the land proposed to be taken from this 
parcel was of a value of 15c a square foot or a total 
of $1702.62 (Rec. pp. 36, 38), and the two witnesses 
for this appellant testified it was worth 35c and 30c 
a square foot respectively (Rec. p. 39), yet the jury 
awarded damages of only $1,645.87, a sum less than 
the lowest figure of any witness. This finding is like¬ 
wise contrary to the evidence and the weight of tin* 
evidence. 

The verdict is not onlv contrarv to the evidence 

• • 

and the weight of the evidence in the particulars al- 

readv considered, but it is also contrarv to the in- 

structions of the Court. Bv instruction numbered 2 

% 

(Rec. p. 40) the jury were told that they might assess 
such benefits as they should find from the evidence: 
by instruction numbered 6 (Rec. p. 41) that they 
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could not assess benefits arbitrarily but only where 
they should find them to exist; by instruction! num¬ 
bered 10 (Rec. p. 42) that the petitioners must meet 
with evidence the burden of proof to establish! bene- 
fits, and by instruction numbered 11 (Rec. p. 42) 
that they should take into consideration the expert 
testimony, but that they were not bound by such as 
should conflict with their own judgment based upon 
their view, and with the other evidence in tin} case. 
Under these instructions, the jury was certainly not 
at liberty to disregard the evidence, to award! dam¬ 
ages lower than any testimony or to assess benefits 
in excess thereof. These instructions were not ob¬ 
jected to. They are the law of this case. Not only 
so, but they accord with the law in general, and had 
they been refused, the refusal to give them Hvould 
have constituted reversible error. j 

Notwithstanding the fact that the appellees them¬ 
selves requested these instructions, they may liever- 
theless attempt to argue here that the jury is not 
bound by the evidence in condemnation cases; and 
cite for this purpose the decision of the Supreme 
Court in the case of Shoemaker v. United States, 
147 U. S. 282, 304-6. But that case was one in which 
the appraisement was made by Commissioners: pos¬ 
sessing “those powers of judgment and observation 
which led to their selection as fit persons for' such 
position/’ in the language of Mr. Justice Slurps at 
page 305. This is not such a case. 

Originally, the sheriff or marshal selected the 
requisite number of appraisers for their knowledge of 
land values in the vicinity. The appraisers would go 
upon the property and make their appraisement with¬ 
out hearing the testimony or arguments of anyone. 
This was in the day when land was preponderantly 


j 

i 

I 
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agricultural and the land and farm owners in the 

vicinity knew the values as well as anvone who could 
• * 

testify on the subject. This practice has gradually 
changed until it is now a strictly judicial proceeding. 
The change was, as stated, gradual. The sheriff’s 
jury began to hear testimony. The Court began to 
select the jury instead of the sheriff doing so. The 
final step was to make it a thoroughly judicial pro¬ 
ceeding by one in Court, with the jurors not selected 
for their personal knowledge or ability, really not 
selected at all, but chosen by lot and in the same 
manner as ordinary petit jurors, with no other 
qualification, in addition to those of ordinary petit 
jurors, than that they be freeholders of the District 
of Columbia, in accordance with Section 484a of the 
Code. 

The purpose of the view has also undergone a 
change. It does not constitute evidence for the con¬ 
sideration of the jury, but only as a means of en¬ 
abling the i jury the better to apply the evidence. 
Briggs v. Brownlow, 49 App. D. C. 345, 348. Such 
seems to be the generally recognized function of the 
view wherever a condemnation proceeding has come 
to be a judicial one, as here, and in such proceedings 
the verdict of the jury must conform to the evidence, 
or at least be supported by it. The Supreme Court 
of the United States recognizes that this is so. Han¬ 
son Lumber Company v. United States, 261 U. S. 
581, 589-90. 

The eleventh instruction that the jury should take 
into consideration the expert testimony but were not 
bound bv such as should conflict with their own 
judgment based upon their view and with the other 
evidence in the case is not peculiar to condemnation 
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or eminent domain law. It runs through the whole 
bodv of the law. i 

In Schmidt v. New York etc., Insurance Co., 1 
Gray 529, 535-6, the Court said: j 

i 

“It was undoubtedly the ancient doctrine that 
jurors were to render their verdict as well upon 
the facts within their personal knowledge, as 
upon those derived from the testimony I of the 
witnesses duly sworn and testifying in the case. 
3 Bl. Com. 374. The practice of taking! jurors 
from the vicinage seems to have been ^dopted 
under the notion that they might thus be the 
better qualified from their personal acquaintance 
with the facts, the parties and their witnesses, to 
decide the cases that might be brought before 
them. But at the present day it is thought a 
greater object, and more likely to secure the due 
administration of justice, to submit cases I to im¬ 
partial and unbiassed jurors; and that these are 
less likelv to be so who have come from the im- 

mt 

mediate neighborhood of the parties, and have 
been either eye witnesses to the facts, ot have 
had their minds imbued with the popular feeling 
as to the merits of the controversy. 

“With this change as to the proper qualifica¬ 
tions of a juror, it has very naturally come to be 
well settled that a juror cannot give a verdict 
founded on facts in his own private knowledge. 
If the juror knows any particular fact material 
to the proper decision of the case, he ought! to be 
sworn as a witness in open court, and be pub¬ 
licly examined, so that his evidence, like tliiat of 
other witnesses, may first be scrutinized as to 
its competency and bearing upon the issue, and 
for the further reason that the court and the 
parties may know upon what evidence the ver¬ 
dict was rendered. 1 Stark. Ev. 449, is direct to 
this point. The views of this court in the cases 
of Parks v. Boston, 15 Pick. 209, 210, Patterson 
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v. Boston, 20 Pick. 166, and Murdock v. Sumner , 
22 Pick. 156, in all which the subject was some¬ 
what considered, fully accord with the principle 
above stated. A distinction was taken in those 
cases as to the juror’s aplying his own general 
knowledge and experience to the examination of 
the case, in estimating the weight of the evi¬ 
dence, and in assessing damages. While to this 
extent the juror may properly call to his aid 
his personal knowledge, learning and experience, 
as was properly held in those cases, yet no sanc¬ 
tion was given to his acting upon his knowledge 
of a particular fact, known only to himself, and 
not a matter of common observation or general 
knowledge.” 

In the case of Columbia Heights Realty Co. v. 
Macfarland, 31 App. D. C. 112, 129, which was af¬ 
firmed by the Supreme Court in 217 U. S. 547, this 
Court said: 

“Even if the entire evidence was before us, it 
would be necessary to point out some apparent 
misconduct or plain mistake on the part of the 
jury of assessment to authorize its considera¬ 
tion, as they were required to view the premises, 
and were, therefore, in a situation to know the 
actual conditions and to test the reasonableness 
and weight of the evidence. Xo such situation 
was occupied by the court passing on their ver¬ 
dict, as the witnesses were neither seen nor 
heard by him. (Citations)” 

But here the witnesses were both seen and heard 
bv the trial Court. Furthermore, it is no longer 
necessary to point out some apparent misconduct or 
plain mistake on the part of the jury. The statute, 
in express terms, fixes as the test the injustice or 
unreasonableness of the verdict. (Code, Sec. 491h) 
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j 
i 

In Rogers v. Weakley, 247 Mich. 326, the! Court 
said: I 

i 

“The value of the land taken was testified to 
be from $5072 to $9510. * * * The award is 

not within the range of the evidence (Citations) 
The Court Commissioners cannot follow their 
judgment as to value in opposition to the tes¬ 
timony. (Citations) ” j 

| 

In In re Hamilton Place, 122 N. Y. Supp. 660, 664, 
the Court said: I 


“The knowledge and experience of the indi¬ 
vidual commissioners as to the value of the 
property taken may undoubtedly be applied to 
the evidence before the commissioners; but, as 
seen, they cannot go outside the record evidence 
in making their awards any more than I can in 
reviewing the same. This rule finds illustration 
in the case of an award in excess of what the 
owner claims, or where it is for less thajn the 
lowest estimate made by the city’s experts. In 
either of such cases the award will be set aside, 
unless facts and circumstances are adduced which 
will afford some basis for a different valuation.” 


In Brakken v. Minneapolis & St. Louis Railway 
Co., 29 Minn. 41, 43-4 the Court said: 


“At the request of the plaintiff’s counsel the 
jury were allowed to view the premises, j The 
court instructed the jury: ‘You, gentlemen of 
the jury, have examined the premises fot the 
purpose of coming to an opinion. You are to 
use your own examination and judgment, as' well 
as the judgment of the witnesses in estimating 
the damages. Some of you, perhaps, are as; well 
qualified to determine that as some of the j wit- 
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nesses who have been called here.’ The defen¬ 
dant excepted to this instruction. In Chute v. 
State, 19 Minn. 271, 281, it is said: ‘The view 
is not allowed for the purpose of furnishing 
evidence upon which a verdict is to be found, 
but for the purpose of enabling the jury better 
to understand and apply the evidence which is 
given in court.’ The instruction made the in¬ 
dependent judgment of each juror, derived from 
the view, an element in arriving at the amount 
of the damages, without it being introduced into 
the case for the benefit of the others, or for the 
information of the parties litigant, and was 
clearly obnoxious to the objections pointed out 
in the case last cited.” 

In Railroad Co. v. Bolen, 76 Ohio, 376, where it 
was contended that as the jury in a condemnation 
case views the property, that what it sees is evidence, 
and therefore a Court upon review, not having all 
the evidence before it, could not set aside the verdict 
as against the weight of the evidence, the Court 
denied this contention, holding that the impression 
made on the minds of the jurors by the view are 
not evidence in the case. 

In Guinn v. Railroad Co., 131 Iowa 680, 683, the 
jury were instructed: 

“The purpose of viewing the premises is to 
enable the jury better to understand the testi¬ 
mony of the witnesses respecting the same, and 
more intelligently apply such testimony to the 
issues before them, and not to make them silent 
witnesses in the case. You will consider the 
evidence in the light of your view of the prem¬ 
ises, but von must determine the facts of the 
case from the evidence alone. You must not 
base your verdict in any degree upon your ex¬ 
amination of the premises.” 
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The Court said: 

“This is in exact accord with the rule j which 
prevails in this jurisdiction.” (Citations:) 

In Bigelow v. Draper; 6 N. D. 152, 172-8, the 
Court said: j 

i 

“While a jury is not bound to shut its eyes 
to what it sees when an inspection is allowed by 
the court, and while it may, even on a matter of 
opinion as to value and damages, weigh the 
evidence of experts in the light of its own ex¬ 
amination of the property, the verdict must find 
support in some of the evidence. It cannot fix 
the value of the damages above the highest or 
below the lowest figure which is fixed by expert 
evidence, unless there are other circumstances 
proved in the case which would justify it In so 
doing. If the value of a tract of land jis in 
controversy and the onlv evidence is that of ex- 
perts, who differ in their opinions as to its value, 
the jury may not disregard all the evidence in 
the case, and fix its value below the lowest or 
above the highest estimate of the experts, despite 
the fact that they may have inspected the I land 
under the order of the court.” 

In Washburn v. Milwaukee, etc. Railroad Co., 59 
Wis. 364, 369, the Court said: j 

I 

“At the common law a view might have been 
had in a real action, and by statute in any action, 
to the end that the jury might see the land or 
thing claimed to enable the jurors better to 
understand the evidence on the trial. Jacob’s 
Law Diet. tit. ‘View’. We think such is still 
the office of a view. Hence, whatever the jury in 
each of these cases learned of the lands in ques¬ 
tion by the view, was available to them to en- 
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able them to determine the weight of conflicting 
testimony respecting value and damage, but no 
further. For reasons hereinafter more fully 
stated, we think such value and damages could 
only be assessed upon the evidence given by the 
witnesses, and that an assessment outside of the 
evidence could not be upheld. For instance, if 
no witness had estimated the compensation to 
which a plaintiff was entitled at less than $500 
or more than $1000, a verdict for less than $500 
or more than $1000 should be set aside because 
unsupported by the evidence.” 

In City of Chicago v. Matteson, 274 Ill. 308, the 
Court after stating the testimonv of the witnesses as 
to benefits, said: 

“This was all the testimonv on the issue, and 
it is apparent therefrom, that the verdict of the 
jury does not come within the range of the tes¬ 
timonv of the witnesses. The court therefore 
erred in refusing to grant the motion for a new 
trial. 

“ ‘The verdict must be supported by the evi¬ 
dence, and can in no case rest solely upon the 
personal examination of the premises by the 
jury, however well convinced they may be that 
their examination furnishes a more reliable basis 
for an assessment of damages than the testi¬ 
mony of the witnesses.’ (Citations)” Mauvai- 
sterre Drainage and Levee District v. Wabash 
Ry. Co., 299 Ill. 299, 22 A. L. R. 944, 956. 

To sum up, in concluding this branch of the sub¬ 
ject, we invite the attention of the Court to the fol¬ 
lowing language taken from Corpus Juris: 

“That the jury cannot disregard the evidence 
and render a verdict based solely upon their 
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personal view of the premises is held in all 
jurisdictions except where the proceedings are 
under statutes which expressly exclude the idea 
of a jury trial in Court and provide for a de¬ 
termination of the case upon the view alone.” 
20 C. J. 1014, 15. 


The Court also instructed the jury that they should 
assess benelits against land belonging to the District 
of Columbia and to the United States where and if 
they found the same to exist. (Rec. p. 42, instruc¬ 
tion lib.) ) j 

With respect to Reservation 446, the petitioners’ 
witness Houghton testified to a benefit of $2^00 a 
front foot on the 18th Street frontage of 143.8 feet, 
or nearly $300. (Rec. p. 38), while the petitioners’ 
witness Rowzee testified to a benefit of $148 on the 
Eighteenth Street frontage and of $100 on its Franklin 
Street frontage (Rec. p. 39), yet the jury in utter 
disregard of the Court’s instructions and of the tes¬ 
timony of petitioners’ own witness assessed no bene¬ 
fits whatever against the same. 


The last question involved is that raised by assign¬ 
ments of error numbered six to twelve, dealing;with 
the question of the plan of the permanent system of 
high wavs. Petitioners allege that thev institute! this 
proceeding under authority of the Act of Congress 
approved March 4, 1913, which authorizes them to 
open, extend, or widen any street, avenue, road or 
highway “to conform with the plan of the permanent 
svstem of highways,” and that thev conduct the 

i 

proceeding as authorized by the Act of Congress of 
May 28th, 1926, regulating condemnation proceedings 
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for the opening, extension, widening or straightening 
of any street, avenue, road or highway “in accor¬ 
dance with the plan of the permanent system of high¬ 
ways for the District of Columbia.” (Rec. p. 2) 
Consequently, if there is no plan of the permanent 
system of highways with which it is possible to make 
Evarts Street conform, or if this proceeding will not 
make Evarts Street conform to such supposed plan, 
or if this proceeding does not contemplate an ex¬ 
tension of Evarts Street, or if there is no Evarts 
Street which can be extended in conformance with the 
supposed highway plan, then petitioners were with¬ 
out authority to bring this proceeding and the Court 
never acquired jurisdiction of the subject matter. 

With respect to the ground that there is no plan 
of the permanent system of highways, there is in the 
Surveyor’s Office of the District of Columbia a book 
entitled Section 2 of the Plan of the Permanent 
System of Highways, leave to present which to the 
Court on the hearing of this appeal is duly prayed. 
(Rec. p. 25) 

The sheet of explanations in the said book con¬ 
tains, so far as material to the present matter, only 
the statements of the area in gross of the entire 
section exclusive of the Soldiers Home and the pro¬ 
posed Anacostia Park, the area in gross of estab¬ 
lished highways and the area in gross of existing 
highways as “tabulated below.” The tabulation so 
referred to contains no reference whatever to 
Evarts Street or to Emporia Street, except as the 
latter street appeared in then existing subdivisions, 
which did not include the area now in question. 
(Rec. pp. 25-6) 

Pages 20 and 29 of the said supposed Section 2 
are the only parts thereof which could by any pos- 
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sibility have reference to the area involved ini this 
proceeding. Both of these pages contain lines and 
delineations which the petitioners claim represent 
Evarts Street. On page 20, no name whatever ap¬ 
pears upon the part of the sheet claimed to delineate 
Evarts Street, and on page 29 while the Word 
“Evarts” is written in pencil in the area involved 
in this proceeding, the delineation there shown! is a 
continuation of Emporia Street from a subdivision 
East of Twentieth Street, Emporia Street in the 
said subdivision being distinctly and plainly so 

marked. Bv order of the Commissioners of theiDis- 
* 

trict of Columbia of October 15, 1904, they assume 
to approve a plat changing the names of various 
streets as shown in black to the names shown in 
red, including the change of Emporia to Evarts With¬ 
in the area of the extension proposed in this pro¬ 
ceeding and beyond the same to the East andi the 
West. (Rec. p." 26) ! 

i 

Page 20 of said Section 2 does not state the Width 
of the supposed Evarts Street at all, nor does it 
state the length thereof, though it does state j the 
lengths between the intersecting street lines, and it 
does not state the area in any way. Page 20 deals 
with property including the property of the appellant 
Shannon & Luchs Construction Company. (Red. p. 
26) * ; 

Page 29 apparently covers the area from Seven¬ 
teenth to Twenty-Fifth Streets, the former figure 
being written in pencil but there being no indication 
on what is supposed to be Twenty-Fifth Street, 
though the name of Twenty-Fourth Street, one Block 
to the West, distinctly appears. This page has in 
the center of the supposed street on the East lin^ of 
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Seventeenth Street the figure 90' and this is the 
only indication of the width in the extension area 
but the same figure is shown in the subdivision at 
the West line of Twentv-Second Street and at the 
East line of Twentv-Fourth Street. Page 29 does 
not state the length of the extension area at all, ex¬ 
cept that on the North line between Eighteenth and 
Twentieth Streets (there being no Nineteenth Street) 
appear the figures 694.33. Page 29 does not state the 
area in any way. (Rec. pp. 26-7) 

The Act of March 2, 1893, providing for the plan 
of permanent system of highways, requires with re¬ 
spect to the preparation of the plan, as follows: 

“Whenever the plan of any such section shall 
have been adopted by the commissioners they 
shall cause a map of the same to be made show¬ 
ing the boundaries and dimensions of and number 
of square feet in the streets, avenues and roads 
established by them therein; the boundaries and 
dimensions of and number of square feet in each, 
if anv, of the then existing highways in the area 
covered by such map, and the boundaries and 
dimensions of and number of square feet in each 
lot of any then existing subdivision owned by pri¬ 
vate persons; and containing such explanations 
as shall be necessary to a complete understanding 
of such map.” 

As we have seen, the purported plan under which 
petitioners assumed to institute and conduct this pro¬ 
ceeding does not show the boundaries or the dimen¬ 
sions of or the number of square feet in Evarts Street 
as claimed' to be established therein. Indeed, it does 
not show “Evarts Street” at all, but even assuming 
that Evarts Street and Emporia Street are the same, 
all the requirements of the statute are missing, and 
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under no circumstances can it be said that the map 
contains such explanations as are necessary to a com¬ 
plete understanding of the same. j 

The Act of March 4, 1913, the Act under which peti¬ 
tioners institute this proceeding, conferring the power 
of eminent domain, must, of course, be strictly and 
literally construed. There must be a literal compli¬ 
ance with each and every requirement. The jurisdic¬ 
tion of the Court must be made to appear affirma¬ 
tively. It has no implied jurisdiction. The compli¬ 
ance must be 44 to the letter.” ! 


Lynchburg Investment Corporation v. Rudolph, 
40 App. D. C. 129; 

Metzger v. Markham, 3G App. I). C. 212, ! 219; 
38 id. 383, 388; 

Fay v. McFarland, 32 App. D. C. 295; 
McFarland v. Moore, 32 App. I). C. 213; 
McFarland v. Elverson, 32 App. D. C. 81-85; 
Brandenburg v. District of Columbia, 26 App. 
D C 140 145 • 

Brown v. McFarland, 19 App. D. C. 525, 530. 


The last mentioned Act gives the appellees author¬ 
ity to open streets to conform with the plan of the 
permanent system of highways only (Rec. p. 2), and, 
as we have seen, there is no such plan as provided 
for by the Act of 1893. The appellees were, there¬ 
fore, without authority to institute this proceeding, 
and the Court acquired no jurisdiction over the sub¬ 
ject matter. 

With respect to the grounds of non-conformance to 
the highway plan, if one exists, and of no extension 
in fact, between the two parts of the proposed: ex¬ 
tension of Evarts Street, the street as it exists is j but 
60 feet wide as will appear from the plat filed with 


i 


i 
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the record (between pp. 6 and 7) 15 feet on each side 
thereof being in private ownership and subject to a 
building restriction line. The proposed extension 
both east and west from this portion of Evarts Street 
will be 90 feet wide. The proposed condemnation, 
therefore, Icannot be an extension of Evarts Street 
according to the highway plan, for that plan, if it 
provides for Evarts Street at all, calls for a street 90 
feet wide, and it is but (50 feet wide between the con¬ 
demnation areas. See Dougherty v. Galliher, 58 App. 
D. C. 166. 

In conclusion, it is respectfully submitted that the 
lower Court was in error in striking from the files the 
objections and exceptions of appellants, in not sus¬ 
taining appellants’ objections and exceptions, in not 
holding the verdict to be contrarv to the evidence and 
the weight of the evidence and to the instructions of 
the Court, and in not sustaining appellants’ motion 
to strike and vacate the verdict; and it is further sub¬ 
mitted that the lower Court never acquired jurisdic¬ 
tion of the subject matter both because there is no 
plan of the permanent system of highways with which 
it is possible by the proposed extension of Evarts 
Street to make the same conform and because this 
proceeding will not make the proposed extension of 
Evarts Street conform to the supposed plan of the 
permanent system of highways; and it is finally sub¬ 
mitted that the verdict is grossly unjust and unrea¬ 
sonable; all for the reasons hereinbefore fully stated. 

Respectfully, 

W. C. Sullivan, 

Andrew M. Hood, 

Attorneys for Appellants . 
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No. 5288 


SHANNON & LUCHS CONSTRUCTION COM¬ 
PANY AND MICHAEL J. CURLEY, Arch¬ 
bishop of Baltimore, Appellants, 

vs. 

LUTHER H. REICHELDERFER, HERBERT 
B. CROSBY and JOHN C. GOTWALS, Com¬ 
missioners of the District of Columbia. 


BRIEF FOR APPELLEES 


STATEMENT OF FACTS 
This is a proceeding brought by appellees, as 
Commissioners of the District of Columbia, to con¬ 
demn land for the extension of Evarts Street be- 

! 

tween Rhode Island Avenue and Twenty-second 
Street, N. E.; for the extension of Eighteenth 
Street between Evarts and Franklin Streets, N. 
E., and for the extension and widening of Twem 
tieth Street immediately north of Evarts Street, 
N. E. 

Among the lands to be taken in this proceeding 
are a part of Parcel 143/22 and a part of Parcel 
155/239. The former parcel is owned by appel- 
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lant, Shannon & Luchs Construction Company, 
and the latter parcel is owned by appellant Arch¬ 
bishop Curley. 

The petition was filed on May 7, 1929 (Rec. p. 
1). Personal service was obtained on the construc¬ 
tion company on May 10, 1929, and on Archbishop 
Curley two days later (Rec. p. 8). A jury was 
impaneled and proceedings had before it. (Rec. p. 

8) , at which Archbishop Curley was represented 
by counsel, but no appearance was entered on be¬ 
half of the other appellant, (Rec. p. 33). On Jan¬ 
uary 17, 1930, the jury returned its verdict, (Rec. 
p. 8), in which the total damages to the property 
owners were fixed at $26,759.95, and costs and ex¬ 
penses at $725.06, and benefits were assessed at 
$27,485.01, (Rec. p. 8). Damages were allowed 
the construction company in the sum of $12,359.66 
for the part of Parcel 143/22 condemned (Rec. p. 

9) and benefits assessed against the remainder of 
the tract in the sum of $13,211.35 (Rec. p. 12). 
The damages allowed Archbishop Curley for the 
part of Parcel 155/239 taken amounted to 
$1,645.87 (Rec. p. 11) and the benefits assessed 
against the remainder of the tract amounted to 
$1,691.80 (Rec. p. 12). 

On February 28, 1930, the court, in conformity 
with the provisions of the Act of Congress ap¬ 
proved May 29, 1928, (45 Stats. 953) entered an 
order directing “that objections and exceptions to 
said verdict of property owners assessed for bene¬ 
fits (no part of whose land was condemned in this 
proceeding) be filed in said cause on or before the 
28th day of March, 1930; otherwise said verdict 
will be finally ratified and confirmed upon the ap- 
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plication therefor by the petitioners on said cause.” 
(Rec. p. 14). 

On March 28, 1930, seventy days after thei ver¬ 
dict of the condemnation jury, each of the appel¬ 
lants filed objections and exceptions to the verdict, 
the ground assigned being that the verdict was 
unjust and unreasonable (Rec. pp. 17 and 22). 
Motions were filed by appellees on April 1, 1930, 
to strike the objections and exceptions from; the 
file, for the reason they were not filed within the 
time allowed by statute (Rec. pp. 23 and 24), 
which motions were sustained by the court on May 
2, 1930, (Rec. p. 28). On April 30, 1930, one hun¬ 
dred and three days after the filing of the verdict 
and thirty-three days after the date fixed by : the 
court for the filing of exceptions by property own¬ 
ers assessed benefits, but no part of whose land was 
taken in the condemnation proceeding, each of ithe 
appellants filed a motion to strike the verdict &nd 
dismiss the petition, on the ground “there is no 
plan of permanent system of highways with which 
it is possible by the proposed extension of Evarts 
Street to make the same conform.” (Rec. pp. ;24 
and 27). The court, on May 2, 1930, entered an 
order denying these motions and ratifying ajnd 
confirming the verdict, (Rec. p. 28). From this 
order, appellants appeal to this court, (Rec. p. 29). 


ARGUMENT 

i 

L ! 

The first question presented is whether appel¬ 
lants objections and exceptions and motions to 
strike the verdict and dismiss the petition are en¬ 
titled to consideration in view of the late date on 
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which they were filed. As before pointed out the 
court below, on that ground, struck the objections 
and exceptions from the file. 

These proceedings were instituted under the 
provisions of sub-chapter one of Chapter XV of 
the District of Columbia Code. Section 491h 
thereof, which provides for the hearing of objec¬ 
tions and exceptions to the verdict, reads as fol¬ 
lows: 


“Sec. 491h. The said court shall hear and 
determine any objections or exceptions that 
may be filed to any verdict of the jury and 
shall have power to vacate and set any ver¬ 
dict aside, in whole or in part, when satis¬ 
fied that it is unjust or unreasonable, in 
which event the court shall order the jury 
commission to draw from the special box 
the names of as many persons as the court 
may direct, and from among the persons so 
drawn the court shall thereupon appoint a 
new jury of five capable and disinterested 
persons, who shall proceed to ascertain the 
damages or assess the benefits, or both, as 
the case may be, in respect of the land as to 
which the verdict may be vacated, as in the 
case of the first jury: Provided , That if 
vacated in part, the residue of the verdict 
as to the land condemned or assessed shall 
not be affected thereby: And provided fur¬ 
ther, That the objections or exceptions to 
the verdict shall be filed within twenty days 
after the return of the verdict to the court” 
(Italics supplied). 


Appellants did not file their objections and ex¬ 
ceptions until seventy days after the return of the 
verdict. They did not file their motions to strike 
the verdict and dismiss the petition until one hun- 
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dred and three days after the return. The pro¬ 
visions of the section of the Code above quoted are 
mandatory and imperative. It is clear that Con¬ 
gress intended the court to have jurisdiction to 
hear and determine only such objections and ex¬ 
ceptions as were filed within the time fixed by the 
statute. In other words, the power of the Court, 
under the statute, to hear and determine objections 
and exceptions is limited to those filed within 
twenty days after the return of the verdict, j 

In the case of St Clair Borough v. Sanilier , 234 
Pa. 27, a condemnation proceeding, the same ques¬ 
tion was presented. 

The statute in that case provided that excep¬ 
tions to the report of the viewers must be filed 
within thirty days. The property owner there 
filed his exceptions about three months after the 
report. The exceptions were considered and sus¬ 
tained by the court below, but on appeal it was 
held error had been committed in considering 
these exceptions, the court saying: j 


“The amendment provides that upon the 
report of the viewers, or any two of them, 
being filed in court, any party interested 
may file exceptions thereto within thirty 
days; and it further provides that in case no 
exceptions are filed within thirty days, the 
prothonotary shall enter a decree (as of 
course) that said report be confirmed abso¬ 
lutely. It is apparent that all the exceptions 
in the present case were filed too late. The 
first exceptions were filed more than three 
months after the filing of the viewer’s re¬ 
port, and the last exception was not filed 
until more than a year afterwards. ‘Wheh 
a statute fixes the time within which an act 
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must be dene, the courts have no power to 
enlarge it, although it relates to a mere ques¬ 
tion of procedure.’ Harris v. Mercur , 202 
Pa. 313, and other authorities there cited. 
The same rule is illustrated and applied in 
Dunmore Boro. School District v. Wahlers , 
28 Pa. Superior Ct. 39, and in Wingert v. 
Teiirick , 31 Pa. Superior Ct. 187.” 


The case of Covey v. Williamson, 52 App. D. C. 
289, involved the right of one to file in this court 
an application for a writ of error to the municipal 
court after the expiration of ten days from the 
entry of final judgment, the time fixed by statute. 
A motion was filed to quash the writ issued upon 
the application, and in sustaining the motion this 
court said: 


“Where the statute provides, as here, that 
the act must be done within a certain num¬ 
ber of days no rule of court could enlarge 
the time.” 


In Hines v. Hines , 43 App. D. C. 277, this court 
sustained a motion to strike a statement of evi¬ 
dence approved by the trial court after the time 
fixed by the rules of court, saying: 

“The trial justice was without authority 
at the time he approved the statement of evi¬ 
dence, and the motion must be sustained.” 

Counsel for appellants rely upon the case of 
Banville vs. Sullivan , 11 App. D. C., 23, where this 
court held the provisions of section 447 of the Dis¬ 
trict Code that “the garnishee must file his an¬ 
swers under oath to such interrogatories within 
ten days after service of the same upon him” were 
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neither mandatory nor imperative, but in that 
case the court was dealing with a pleading, the 
purpose of which was to raise issues for trial. Here 
the trial has been had and the verdict of the jUry 
rendered. Appellants' exceptions and motions jare 
not pleadings in the strict sense. They do not un¬ 
dertake to raise issues for trial, but seek to set 
aside the result of the trial. This distinction was 
clearly pointed out by this court in the Banville 
case as follows: 

“Some of these limitations are of a juris¬ 
dictional character—such as the statute of 
limitations itself in some cases, the provi¬ 
sions for taking appeals, the rules regard¬ 
ing motions for new trials and in arrest! of 
judgment, and other regulations, whether 
prescribed directly by statute, or by rules of 
court having the force of statutory provi¬ 
sion, which might readily be cited; and when 
they are of such a character, they are a law 
unto the courts themselves as well as to liti¬ 
gants, and may not be disregarded in special 
cases even for assumed hardship —although, 
of course, there are cases where parties may 
be estopped by their own conduct or course 
of action for seeking the enforcement even 
of limitations of a jurisdictional character. 

But where causes are pending in a court 
undetermined , and especially where a pro¬ 
ceeding is in its nature a matter of absolute 
right, such as pleadings usually are, apart 
from the limitations by which it is required 
that they should be guarded, it has never 
yet been heard, either under the common 
law in England, or in the State of Mary¬ 
land, from which we have derived our prac¬ 
tice, or in the District of Columbia itself 
during the period of nearly one hundred 
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years of its separate judicial existence, that 
parties may not waive limitations of time 
either by their express consent or by impli¬ 
cation, through failure to take advantage of 
default. ,, (Italics supplied). 

The objections and exceptions filed by appellants 
and their motions to strike the verdict are in the 
nature of motions for a new trial. The cause was 
as fully determined by the verdict of the condem¬ 
nation jury as is a common law action by the ver¬ 
dict of the jury of twelve. 

In the case of Clapp vs. Macfarland , 20 App. D. 
C., 224, 230, this court, in considering an appeal 
based upon the refusal of the lower court to sus¬ 
tain objections and exceptions to the verdict of a 
condemnation jury, said: 

“And yet we are asked here substantially 
to put ourselves in the place of the court be¬ 
low, and to grant what is virtually no more 
than a motion for a new trial, which that 
court has refused to grant.” (Italics sup¬ 
plied). 

Therefore, the Banville case, instead of sup¬ 
porting the contention of counsel for appellants, 
establishes the contrary. 

Counsel for appellants, however, contend that 
section 49 lh of the Code has been amended by the 
Act of Congress of May 29,1928, 45 Stat. 953, and 
that the time for filing objections and exceptions 
to the verdict of the jury is extended by the later 
Act. This Act reads as follows: 

“That where in any condemnation pro¬ 
ceedings instituted by the Commissioners of 
the District of Columbia in accordance with 
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the provisions of subchapter 1 of chapter 
15, or in accordance with the provisions of 
chapter 55 of the Code of Law for the Dis¬ 
trict of Columbia, the jury of condemnation 
shall assess benefits against any land or par¬ 
cel of land no part of which was taken by 
the condemnation proceedings , and I the 
owner of the land or parcel of land so as¬ 
sessed for benefits was not served with no¬ 
tice of the condemnation proceedings , notice 
of such assessment for benefits shall be 
given by the Commissioners of the District 
of Columbia by registered letter, mailed to 
the last known address of the person listed 
on the records of the assessor of the District 
of Columbia as the owner of the land or ‘par¬ 
cel of land so assessed, and, in addition 
thereto, the court shall give public notice of 
the land or parcels of land assessed for bene¬ 
fits, no part of which was taken by the eoro- 
demnation proceedings , by advertisement 
once in each of three daily newspapers pub¬ 
lished in the District of Columbia showing 
the amount assessed against each such piece 
or parcel of land and stating the time with¬ 
in which interested parties may file with the 
court any objections or exceptions they may 
have to the verdict. The mailing by regis¬ 
tered letter and the notice by publication 
herein provided for shall be sufficient notice 
to the owner of any land or parcel of land 
assessed for benefits as aforesaid. Nothing 
herein contained shall be considered to abro¬ 
gate or nullify the option conferred upon the 
Commissioners of the District of Columbia 
by the Act of Congress approved May 28, 
1926, entitled ‘An Act to provide for the 
condemnation of land for the opening, ex¬ 
tension, widening, or straightening j of 
streets, avenues, roads, or highways in ac¬ 
cordance with the plan of the permanent 
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system of highways for the District of Co¬ 
lumbia, and for other purposes.’ ” (Italics 
supplied). 

It will be noted that this statute is not in terms 
amendatory of section 49Ih of the Code. It is a 
complete Act in itself. It applies equally to pro¬ 
ceedings brought under subchapter one of chapter 
XV of the Code, and to those brought under chap¬ 
ter LV. ; It relates only to the giving of notice to 
the owners of lands assessed for benefits of which 
lands no part was taken by, or the owner of which 
was not served with notice of, the condemnation 
proceedings. The court is required to “give pub¬ 
lic notice of the lands or parcels assessed for bene¬ 
fits, no part of ivhicli was taken by the condemyia- 
tion proceedings , by advertisement once in each of 
three daily newspapers published in the District 
showing the amounts assessed against each such 
piece or parcel of land and stating the time within 
which interested parties may file with the court 
any objections or exceptions they may have to the 
verdict.” Of course the “interested parties” men¬ 
tioned in the statute are the persons interested in 
the lands described in the notice—that is, the lands 
assessed for benefits but of which no part was 
taken in the condemnation proceedings. 

The effect of the Act of May 29, 1928, is to pro¬ 
vide two steps in a condemnation proceeding. In 
the first stage notice is served upon the property 
owners whose lands or parts thereof are to be con¬ 
demned. If the jury in its verdict spreads assess¬ 
ment for benefits over other lands, then in the sec¬ 
ond stage the owners of such lands are brought 
into the proceeding as provided in the Act of 1928. 
It was not the intention of the later Act to extend 
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the time for filing objections and exceptions limit¬ 
ed in the former Act. It was the intention of Con¬ 
gress that matters pertaining to the first stage 
might be concluded before the second stage is be¬ 
gun. The later statute required not only that no¬ 
tice by publication shall be given owners not before 
the court in condemnation proceedings but that 
such owners shall be given notice by registered 
mail. In the instant case where the amount of 
land taken is relatively small benefits were found 
against approximately one hundred and twenty- 
five pieces of land, no part of which was taken in 
the condemnation proceeding. In the larger cases 
this number runs into the thousands. Why should 
the District be compelled to spend time and money 
upon the giving of the notices required by the Act 
of 1928 until the objections and exceptions pmde 
by parties to the condemnation proceeding have 
been disposed of? Under the construction placed 
upon this Act by counsel for appellants the Dis¬ 
trict may go to the trouble and expense of serving 
notices upon the owners of the land involved ip the 
second stage of the proceeding, only to have the 
proceeding set aside upon the objections and ex¬ 
ceptions of one before the court in the first stage. 
On the other hand, if as we contend, full force and 
credit is given the twenty day limitation in section 
491h, the District may await, as it did in this ease, 
the termination of the period named, or if objec¬ 
tions and exceptions are filed within time, the Pis- 
trict may await disposition thereof, before pro¬ 
ceeding with the second stage of the case. 

It is submitted that every reason exists for lim¬ 
iting the time for the filing of objections and ex¬ 
ceptions by persons whose lands are taken by the 

i 
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condemnation proceeding to twenty days from the 
return of the verdict. 

Appellants’ attack upon these proceedings, on 
the ground that the extension of Evarts Street is 
not in conformity with the general highway plan, 
made the subject of their motions to strike the ver¬ 
dict and dismiss the petition, came too late, even 
if made within the time allowed for the filing of 
objections and exceptions to the verdict. 

The petition filed herein alleges in paragraph 
three (Rec. p. 3) ‘That said extension of Evarts 
Street, 18th Street, and widening of 20th Street, 
N. E., conforms with the plan of the permanent 
system of highways.” Appellants did not deny 
these allegations. At the hearing, one Towers, a 
draftsman in the office of the Surveyor of the Dis¬ 
trict of Columbia, testified without objection that 
the streets delineated on the blue-print attached 
to the petition conformed to the plan of the perma¬ 
nent system of highways (Rec. p. 34). No evi¬ 
dence was offered by appellants on this phase of 
the case, although Archbishop Curley, through his 
attorney, offered testimoy as to the value of his 
land to be taken and the benefits accruing to the 
remainder. It was not until one hundred and three 
days after the verdict that appellants filed their 
motions to strike the verdict and dismiss the peti¬ 
tion. In these motions no contention was made 
that the petitioners failed to allege or prove that 
the condemnation proceedings were in conformity 
with the general highway plan, but, by an affidavit 
accompanying their motions, they undertook, after 
the verdict, to re-try an issue of fact. 

It is interesting to contrast the action of the ap¬ 
pellants here with the action of the property own- 
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ers in the case of Fay vs. Macfarland, 32 App. D. 
' C. 295, cited by appellants. The petition in that 
case alleged certain jurisdictional facts. |The 
' property owners, before the jury was impaneled, 
filed a motion denying these facts, which motion 
was overruled by the court without taking testi¬ 
mony upon the issues joined. The District, dur¬ 
ing the course of the condemnation proceedings, 
offered no evidence in support of its allegations as 
to jurisdiction. Upon the conclusion of the hear¬ 
ing, and before the verdict was returned, the prop¬ 
erty owners, by motion, called the court’s atten¬ 
tion to the absence of such proof. It will be noted 
that in that case the property owners seasonably 
preserved their rights. j 

In the present case the court had jurisdiction 
generally of the subject matter of the proceeding, 
and the facts pertaining to its jurisdiction were 
alleged and proved. Appellants undertook to place 
! themselves in a position where they could accept 
the verdict if satisfactory to them and repudiate 
1 it if it was not. They made no attack upon!the 
proceeding until after the verdict. They now seek 
upon their motions to re-try issues already deter¬ 
mined by the jury upon competent evidence. jNo 
valid excuse is offered on behalf of appellants for 
not offering this testimony at the proper time; It 
is well settled that parties to proceedings are ire- 
l quired to make objections promptly and are not 
permitted to experiment with the courts. j 

In Columbia Heights Realty Co. v. Rudolph , 217 
U. S. 547, 557, it was held that an objection that 
the court did not examine the condemnation jurbrs 
as to whether they possessed the qualifications re¬ 
quired by law and did not administer them the 

( ! 

i 
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oath required by the statute under which the court 
was proceeding, came too late when not made until 
after the verdict, even though counsel was not 
present when the jurors were accepted and sworn. 

And in the case of Newman vs. Newman, 42 
App. D. C. 588, 595, this court said: 

“The further question now for the first 
time is attempted to be raised, whether the 
party whose land is to be taken by proceed¬ 
ings under eminent domain is entitled to 
have his compensation ascertained by a 
common-law jury. In the first place, those 
whose land was condemned are not raising 
this question; and, in the second, appellant, 
by proceeding before the jury of five with¬ 
out raising it, now is estopped to do so.” 
(Italics supplied). 

II. 

In an attempt to excuse its delay appellant, 
Shannon & Luchs Construction Company, filed the 
affidavit of Charles A. Jones (Rec. p. 18) which 
reads as follows: 

“I, Charles A. Jones, on oath say that I 
am an agent of the Shannon & Luchs Con¬ 
struction Company and make this affidavit 
in my said capacity and on my personal 
knowledge; that immediately after the serv¬ 
ice upon that Company of a copy of the or¬ 
der of publication passed in the above-entit¬ 
led cause, that is to say, within two or three 
days thereafter, I approached an Assistant 
Corporation Counsel and informed him that 
for the purpose of assisting the District in 
completing its street program the Shannon 
& Luchs Construction Company would will¬ 
ingly dedicate the land proposed to be con- 
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demned from parcel 143/22 if it could be as¬ 
sured that no assessment for benefits would 
be made against it and in that event would 
take no part in the proceeding, though I 
fully believe, as did the said Company, that 
the damages it would suffer thereby would 
greatly exceed any benefits which it might 
receive from the street opening and exten¬ 
sion contemplated; that the said Assistant 
Corporation Counsel informed me that he 
was not prepared to make any agreement in 
that regard, but that he would consult with 
his superiors and ascertain if he could go so 
far as to advise the said Company orj me 
what would be the testimony of the petition¬ 
ers’ witnesses so that the Company might 
be guided by that information in determin¬ 
ing whether to participate in the proceed¬ 
ing or not; that the said Company and I 
fully relied upon the undertaking of the said 
Assistant Corporation Counsel and there¬ 
fore took no part in the proceeding and 
heard nothing whatever further from the 
Corporation Counsel, or his said Assistant, 
or the petitioners, until the receipt about the 
seventh day of March, 1930, of a notice bear¬ 
ing that date of an assessment for benefits 
upon and against Lot numbered 22 j in 
Square 4128; that thereupon the said Com¬ 
pany caused an examination to be made* of 
the record in the above-entitled cause, con¬ 
sulted counsel and ascertained the facts set 
out in the foregoing and annexed motion.” 

j 

Section 491c of the District Code provides that 
the court shall give notice to the owners of the land 
to be condemned “which notice shall warn and re¬ 
quire all persons having any interest in the pro¬ 
ceeding to appear in court at a day to be named in 
said notice and to continue in attendance until the 
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court shall have made its final order ratifying and 
confirming the award of damages and the assess¬ 
ment of benefits by the jury herein provided for.” 
There is nothing in this record to show that the 
notice given did not conform to the statute. There¬ 
fore, appellant, Shannon and Luchs Construction 
Company, had notice that it must remain in at¬ 
tendance throughout the proceedings. The affi¬ 
davit above quoted contains no averment which 
would excuse this appellant’s absence. The affi¬ 
ant, on behalf of this appellant, asked the Assist¬ 
ant Corporation Counsel if the appellant corpora¬ 
tion could be assured that no assessment for bene¬ 
fits would be made against it and stated that in 
that event it would take no part in the proceeding. 
The Assistant Corporation Counsel gave no such 
assurance and, on the contrary, stated that he was 
not prepared to make any agreement in that re¬ 
gard, but he did state “that he would consult with 
his superiors and ascertain if he could go so far as 
to advise the said Company, or” affiant “what 
would be the testimony of the petitioners’ witnesses 
so that the company might be guided by that infor¬ 
mation in determining whether to participate in 
the proceeding or not.” The affidavit continues 
with the averment “that the said company and I 
fully relied upon the undertaking of the said As¬ 
sistant Corporation Counsel and therefore took no 
part in the proceeding and heard nothing what¬ 
ever further from the Corporation Counsel, or his 
said Assistant, or the petitioners, until the receipt 
about the seventh day of March, 1930, of a notice, 
bearing that date, of an assessment for benefits 
upon and against Lot No. 22 in Square 4128.” 

What was the undertaking of the Assistant Cor- 
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poration Counsel upon which this appellant claims 
it relies? The first statement of the Assistant 
Corporation Counsel was that he would not make 
any agreement with respect to benefits; his second 
statement was that he would ascertain from his 
superiors if he could advise the appellant company 
in advance what would be the testimony of the 
petitioners’ witnesses. The appellant company 
heard nothing further from the Assistant Corpora¬ 
tion Counsel. It was the duty of the company to 
know of the proceedings taken in the case; it knew 
it had heard nothing of what the testimony of the 
witnesses would be and, therefore, it knew that 
the only safe course for it to pursue was to take 
part in the condemnation proceedings. Appellant 
company was not mislead by any action on! the 
part of petitioners or their attorneys; at no time 
did the Assistant Corporation Counsel even inti¬ 
mate that either he, or his superiors, would enter 
into any agreement that no assessment for bene¬ 
fits would be made against appellant corporation’s 
property. The failure of appellant corporation to 
appear was the result solely of its own negligence. 

hi 

Counsel for appellants contend that the verdict 
of the jury should be set aside on the ground it is 
contrary to the evidence, in that the assessment 
for benefits against appellant, Shannon & Luchs 
Construction Company’s land and the award j of 
damages for the land taken belonging to appellant 
Archbishop Curley are not within the range of 
values testified to by the expert witnesses. 

The witnesses testified that Parcel 143/22, the 
land belonging to appellant Construction Com- 
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pany, was damaged in the respective sums of 
$11,565.70 and $13,155.30 (Rec. pp. 35, 38) and 
the jury awarded damages in the sum of 
$12,359.66 (Rec. p. 9). This was approximately 
half way between the two extremes. The highest 
estimate of benefits to the remainder of this parcel 
testified to by the witnesses was $13,155.30, but 
the jury found the benefits to be $56.05 in excess 
of that figure (Rec. p. 12). 

With respect to Parcel 155/239, the lands be¬ 
longing to appellant, Archbishop Curley, the opin¬ 
ion of the witnesses for the District was that the 
damages amount to $1,702.62 (Rec. pp. 36 and 
38) but the jury allowed as damages $56.75 less 
(Rec. p. 11). The finding as to benefits was the 
exact amount named by the witnesses for the Dis¬ 
trict and one of the witnesses for this appellant 
(Rec. pp. 37 and 39). 

Counsel for appellants cite a number of State 
cases in support of their contention that the award 
must be within the range of values fixed by the 
expert witnesses. But upon this point a conflict 
of authority exists. (See Railroad Company v. 
Bolan y 76 Ohio 376, one of the cases relied upon by 
appellant). The only Federal case cited by coun¬ 
sel for appellants, (Hanson Co . v. U. S., 261 U. S. 
581, 589, 590), does not support their contention, 
but, on the contrary, shows very clearly that a 
condemnation jury, in fixing values, may be gov¬ 
erned by the physical conditions found to exist. In 
that case the Court said: 

“The evidence tended to show that the 
original cost of the canal was $65,000, and 
that it would cost $152,000 to reproduce it. 
There was evidence disclosing the size of the 
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canal and its suitability for use, together 
with the condition of the property. It Can¬ 
not be said the verdict for $65,000 is with¬ 
out support.” I 

i 

Whatever the rule may be in some of the states, 
it is well settled that a different rule is applicable 
in this jurisdiction. Here the rule is that the jury 
is required to give to expert testimony only spell 
weight as they may find it to be entitled after a 
view of the premises. j 

In the case of Shoemaker vs. United States , 147 
U. S. 282, 305, the Court said: 

i 

“If, as we have said, the court below was 
right in refusing to restrict the commission 
ers to a mere consideration of the evidence 
adduced, then it would seem to follow that 
the court could not be legitimately asked,, in 
the absence of any exceptions based upon 
charges of fraud, corruption, or plain mis¬ 
take on the part of the appraisers, to go into 
a consideration of the evidence. The court 
cannot bring into review before it the vari¬ 
ous sources and grounds of judgment upon 
which the appraisers have proceeded. The 
attempt to do so would transfer the func¬ 
tion of finding the values of the lands from 
the appraisers to the court. Such a course 
would have presented a much more serious 
allegation of error than we find in the Ob¬ 
jection as made. ! 

“The rule on this subject is so well settled 
that we shall content ourselves with repeat¬ 
ing an apt quotation from Mills on Eminent 
Domain, 246, made in the opinion of the 
court below; ‘An appellate court will not in¬ 
terfere with the report of commissioners to 
correct the amount of damages except in 
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cases of gross error, showing prejudice or 
corruption. The commissioners hear the 
evidence and frequently make their princi¬ 
pal evidence out of a view of the premises, 
and this evidence cannot be carried up so as 
to correct the report as being against the 
weight of evidence. Hence, for an error , in 
the judgment of commissioners in arriving 
at the amount of damages there can be no 
correction ,, especially where the evidence is 
conflicting. Commissioners are not bound 


ent weigh 

it of evidence, but mav eive their 

own concl 

[usion. 7 ” 


Counsel for appellants contend, however, that 
these cases are not applicable for the reason that 
there the testimony was taken before a condemna¬ 
tion jury out of presence of the court, whereas 
here the testimony was taken before the court. 
But no reason for a different rule is given, and 
this court, in the case of Briggs vs. Brownlow , 49 
App. 345, cited by appellants, applied the same 
rule in a proceeding similar to this. In that case 
it was contended that the court below had com¬ 


mitted error in permitting the jury a second view 
of the property after the conclusion of the testi¬ 
mony. In upholding the propriety of this proced¬ 
ure this court said: 


“We next will consider appellant's con¬ 
tention to the effect that the jury should not 
have been permitted a view of the land and 
premises affected by this proceeding after 
the evidence had been introduced. The stat¬ 
ute (section 491e) authorizes the jury, after 
it shall have been organized, to view and 
examine ‘the land and premises affected by 
the condemnation proceedings.' The pur- 
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pose of this provision is to enable the jury— 

‘to exercise its own judgment, derived 
from personal knowledge from a vieyp of 
the premises, as well as from opinion evi¬ 
dence which might be brought before 
them.’ Columbia Heights Realty Co. v. 
Rudolph, 217 U. S. 547, 560; Wash. R. & 
E. Co. v. Newman, 41 App. D. C. 439, 
445. 

i 

i 

“Certainly the jury, after hearing; the 
evidence, could the better apply it by a sec¬ 
ond view of the premises, and it was! not 
error to permit that view.” j 

The Supreme Court has held that a common;law 
jury is not bound by the testimony of experts] In 
the case of Forsyth vs. Doolittle , 120 U. S. 73,j the 
court approved the following charge to the jtjiry: 

“ You are not bound by the estimate which 
these witnesses have nut upon these services. 
They are proper to be considered by you, as 
part of the proof bearing upon the question 
of value, as the testimony of men experi¬ 
enced in such matters, and whose judgment 
may aid yours. But it is your duty, after 
all, to settle and determine this question of 
value from all the testimony in the case and 
to award to the plaintiffs such amount,^ by 
your verdict, as the proof satisfies you is a 
reasonable compensation for the services 
which, from the proof, you find plaintiff 
rendered, after deducting the amount the 
plaintiffs have already received for such 
services.” j 

j 

And in the case of The Conqueror, 166 U. S. 110, 
133, the court, after reviewing the authorities, 
said: 


« 
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“In short, as stated by a recent writer 
upon expert testimony, the ultimate weight 
to be given to the testimony of experts is a 
question to be determined by the jury; and 
there is no rule of law which requires them 
to surrender their judgment, or to give a 
controlling influence to the opinion of scien¬ 
tific witnesses. 77 

The law was correctly given to the jury in this 
case by the court below in the following instruc¬ 
tion (Rec. p. 42): 

“11. You shall take into consideration 
the opinions of the witnesses who have testi¬ 
fied as to values and benefits, give to such 
opinions the weight to which the jury may 
think them fairly entitled. You shall not 
be bound by such evidence, however, as may 
conflict with your own judgment based upon 
your views of the premises and the other 
evidences in the case.” 

If there was error in this instruction it was the 
duty of appellants seasonably to object thereto. 
No exception was taken. The instruction became 
the law of this case and appellants are in no posi¬ 
tion to complain if the jury was guided thereby. 

Even in those States supporting appellants’ con¬ 
tention the rule is that the jury may disregard 
testimony relating to the physical facts which they 
find, upon an inspection of the property, to be un¬ 
true. In the case of Washburn vs. Milwaukee , 
etc.y Railroad Co ., 59 Wis. 364, a case relied upon 
by counsel for appellants, the court said: 

“We understand that the object of a view 
is to acquaint the jury with the physical 
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situation, condition, and surroundings of 
the thing viewed. What they see they know 
absolutely. If a witness testify to anything 
which they know by the evidence of their 
senses on the view is false, they are not 
bound to believe, indeed cannot believe, the 
witness, and they may disregard his testi¬ 
mony, although no other witness has testi¬ 
fied on the stand to the fact as the jury 
know it to be. For example, if a witness 
testify that a certain farm is hilly and 
rugged, when a view has disclosed to the 
jury and to every juror alike that it is level 
and smooth, or if a witness testify that a 
given building was burned before the View, 
and the view discloses that it had not been 
burned, no contrary testimony of witnesses 
on the stand is required to authorize! the 
jury to find the fact as it is, in disregard of 
testimony given in court.” j 

j 

In the instant case there was before the jury 
evidence of the topographical conditions of the land 
(Rec. p. 35). There were also other questions 
present affecting the value of the land, such as the 
effect of the zoning regulations and the availabil¬ 
ity of the lands for water and sewer improvements 
(Rec. pp. 35, 36). There was also evidence; of¬ 
fered as to the value of other properties taken and 
the benefits to be received by the remainder of such 
lands and other lands in the vicinity (Rec. pp.| 38, 
39). All of this evidence must be considered to¬ 
gether. Can it be held that if the witnesses testified 
that lot A was worth $10,000 and lot B was worth 
$5,000 and the jury, upon its inspection of | the 
properties found both lots to be identical in all re¬ 
spects, the jury must blindly follow the opinion 
evidence and award damages in conformity there- 
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with? Would it not be the duty of the jury to de¬ 
termine from the knowledge acquired by its view 
that the lots were of equal value and to determine 
that value from the testimony respecting all of the 
properties involved? 

This point is illustrated by appellants’ complaint 
that U. S. Reservation No. 446, which fronts part¬ 
ly on the east side of 18th Street, N. E., and partly 
on the north side of Franklin Street, N. E., was 
not assessed for benefits although the witnesses 
testified that it was. But the witnesses also gave 
as their opinion that all of the remaining lots in 
the same square (Square No. 4211), whether 
fronting on 18th Street or Franklin Street, and the 
lots in Square 4130 abutting the west side of 18th 
Street opposite Square 4211, were benefited in cer¬ 
tain named amounts. The jury ignored this testi¬ 
mony and refused to assess benefits against any 
of these properties. Can it be said that this action 
of the jury was arbitrary and unreasonable? The 
jury viewed the property and ascertained the 
physical conditions existing. What they saw is 
not a part of the record, but an examination of the 
plat accompanying the petition (Rec.‘ opposite 
page 6) is sufficient to sustain the finding of the 
jury. The extension of Evarts Street so as to 
make a blind street into a through street unques¬ 
tionably benefited the property which thereby be¬ 
came more accessible. The lands in Squares 4211 
and 4130 were already accessible through Frank¬ 
lin Street and the jury was fully justified in find¬ 
ing that the converting of Evarts Street into a 
through street and the extension of 18th Street one 
block south to connect therewith did not benefit the 
lands to the north which already had ample street 
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facilities. Under the theory of the law advanced 
by appellants it was the duty of the jury to assess 
the lots in Squares 4211 and 4130 for benefits in 
the amounts named by the witnesses even though 
the jury found from a view of the property that 
no benefit could accrue to those lots. It is submit¬ 
ted this cannot be the law. j 

The jury followed the testimony of the experts 
in fixing the damages to the land belonging to, ap¬ 
pellant Construction Company and in assessing 
benefits against the land belonging to Archbishop 
Curley. In assessing benefits against the former 
land and awarding damages for the latter the jury 
departed so slightly from the opinions of the expert 
witnesses that it is apparent they properly applied 
the expert testimony to the physical facts the jpry 
found to exist from its inspection of the properties 
involved. 

IV 

! 

Counsel for appellants question the existence of 
a permanent highway plan for the District of Co¬ 
lumbia. Of course, if no highway plan exists 
neither this proceeding nor any other proceeding 
for the condemnation of land for the opening, ex¬ 
tension or widening of any major street canj be 
maintained, for under existing law such streets 
must conform to the “permanent system of high- 
ways.” 

The first contention made by counsel for appel¬ 
lants is that the existing plan does not conforiri to 
the Act of Congress of March 2,1893, 27 Stat. 532, 
for that it does not set forth the area of each of the 
streets established by the plan, although it does 
show the area of each of the streets existing at the 
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time of the adoption of the plan. While, as we 
shall point out later, the area of Evarts Street, as 
established by the plan, can be readily ascertained 
by simple mathematical computations, the statute 
does not require that the plan set forth the area of 
streets other than those in existence when the plan 
was adopted. 

The Act of March 2, 1893, provides in part as 
follows: 


i “Whenever the plan of any such section 
shall have been adopted by the commission¬ 
ers they shall cause a map of the same to be 
made showing the boundaries and dimen¬ 
sions of and number of square feet in the 
streets, avenues and roads established by 
them thereon; the boundaries and dimen¬ 
sions of and number of square feet in each, 
if any, of the then existing highways in the 
area covered by such map, and the bound¬ 
aries and dimensions of and number of 


square feet in each lot of any then existing 
subdivision owned by private persons; and 
containing such explanations as shall be 
necessary to a complete understanding of 
such map.” 


It will be noted that, while the statute requires 
the map to show the number of square feet “in 
each , if any, of the then existing highways in the 
area covered by such map” it only requires the 
map to show the “number of square feet in the 
streets, avenues and roads, established” by the 
plan. All that is required as to the established 
highways is that the total area be shown. The 
wx>rd “each” is used with relation only to then ex¬ 
isting highways. As thus construed the statute 
has been fully complied with. The plan of section 
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j 


2, in which the property here involved is situated, 
gives the “area of established highways” as 
“94,670,000 sq. ft.” and the “area of existing high¬ 
ways as tabulated below” as “251,353,500 sq. ft.” 
Then follows a list of the then existing highways 
with the number of square feet in each. 

Even should this construction not be the ohly 
construction of which the Act is susceptible, never¬ 
theless it is a reasonable construction and the one 
placed upon the statute by the Commissioners of 
the District of Columbia at the time of the adop¬ 
tion of the plan. 

In the case of Wright vs. Wardman , 55 App.jD. 
C. 318, which was a suit in equity to enjoin the 
Commissioners of the District from issuing a per¬ 
mit to one Wardman to erect a public garage, the 
question there involved turned upon the meaning 
of a statute. In construing the law this court 
said: 

j 

“We think the rule of construction that 
where the language of a statute, ordinance, 
or regulation is doubtful and open to one of 
two different interpretations, the construc¬ 
tion placed on it by the department charged 
with its execution, will generally control jts 
interpretation, is applicable here. St Paul, 
M. & M. Ry . Co. v. Phelps, 137 U. S. 528.” 


In King vs. District of Columbia , 51 App. D. 
160, this Court said: 


C. 


“The District argues that the reciprocity 
provided for by the act of Congress relates 
only to the licensing of motor vehicles, and 
not to driver's permits. This is in conflict 
with the above-mentioned agreement, which 


i 
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represents the District’s interpretation of 
the act at the time the agreement was made. 
Upon the District was imposed the duty of 
enforcing the act. It is the law that— 

“ 'When the meaning of a statute is 
doubtful great weight should be given to 
the construction placed upon it by the de¬ 
partment charged with its execution.’ 
United States v. Hermanos y Compania , 
209 U. S. 337, 28 Sup. Ct., 532, 53 L. ed 
821. 

"The meaning of this statute is doubtful. 
Why then, should not the District’s interpre¬ 
tation as evidenced by the agreement pre¬ 
vail?” 

Not only is the construction here contended for 
the one placed upon the Act contemporaneously 
with the adoption of the highway plan, but it is 
one which has long been acquiesced in. The perma¬ 
nent highway plan was adopted April 16, 1898, 
more than thirty years ago and only recently has 
it been subjected to attack. For years lands have 
been condemned without objection for the opening, 
extension and widening of streets in conformity 
therewith. Therefore, unless the construction 
placed upon the permanent highway plan Act is 
clearly wrong it should not be disturbed. 

In the case of Swendig vs. Washington Com¬ 
pany, 265 U. S. 322, 331, the court said: 

"The regulation is still in effect. The con¬ 
struction and application of the Act so made 
and provided for have been followed since 
that time. If the meaning of the Act were 
not otherwise plain, this interpretation 
would be a useful guide to the ascertainment 
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of the legislative intention. It is a ‘settled 
rule that the practical interpretation of an 
ambiguous or uncertain statute by the Exe¬ 
cutive Department charged with its admin¬ 
istration is entitled to the highest respect, 
and, if acted upon for a number of years, 
will not be disturbed except for very cogent 
reasons/ Logan vs. Davis , 233 U. S. ! 613, 

627.” j 

And this court in the case of Kalb f us vs. j Sid- 
dons, 42 App. D. C. 310, stated: j 

“Even when the defendants (Com^nis- 
sioners of the District) passed their order 
of removal, they did not question that rela¬ 
tor was a lawful holder of the office from 
which they attempted to exclude him. While, 
of course, this is not conclusive, neverthe¬ 
less, such a contemporaneous interpretation 
of the statute long acquiesced in ought not 
to be disturbed unless clearly wrong.” 
(Words within parentheses supplied).! 

Congress in numerous acts has recognized the 
existence of the permanent highway plan. The 
most important of these, so far as this controversy 
is concerned, is the Act of March 4, 1913, 37 Stat. 
950, under which this proceeding was brought. 
This Act provides in part as follows: 

“That the Commissioners of the District 
of Columbia are hereby authorized to open, 
extend, or widen any street, avenue, road, 
or highway to conform with the plan of the 
permanent system of highways in that por¬ 
tion of the District of Columbia outside of 
the cities of Washington and Georgetown, 
adopted under the Act of Congress approved 
March second, eighteen hundred and ninety- 

i • ! 

i ! 

i | 

i i 
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three, as amended by the Act of Congress 
approved June twenty-eight, eighteen hun¬ 
dred and ninety-eight, by condemnation un¬ 
der the provisions of sub-chapter one of 
chapter fifteen of the Code of Law for the 
District of Columbia.” (Italics supplied). 

This is an express recognition by Congress that 
the existing plan of the permanent system of high¬ 
ways was adopted in conformity with law. To hold 
otherwise would be to say that Congress limited 
the power of the Commissioners to condemn land 
in conformity with a plan which has no legal ex¬ 
istence. In the case of Dougherty et al, v. Galli - 
her, 58 App. D. C., 166, cited by counsel for ap¬ 
pellants, this Court held that where the permanent 
highway plan called for a street 120 feet in width 
the Commissioners were without authority to in¬ 
stitute condemnation proceedings for a street 105 
feet in width. It is interesting to note that in that 
case the objections to the proceedings were raised 
promptly by answer to the petition. 

Other illustrations of statutes recognizing the 
existence of the highway plan will be found in the 
following sections of Title XII of the proposed 
District of Columbia Code, sections 12, 16, 18, 21, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 
38, 39. 

Counsel for appellants contend further that the 
permanent highway plan fails to show the bound¬ 
aries and dimensions of so much of Evarts Street 
as was established by said plan. At the time the 
plan was adopted this street, (then known as Em¬ 
poria Street) was in actual existence from 26th 
Street, Northeast, west to 20th Street. The part 
of Evarts Street established by the highway plan 
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extends westward from Queens Chapel Road at 
20th Street to Rhode Island Avenue. The portion 
of the map of section 2 of the plan appearing on 
page 29 thereof shows the width of Evarts Street 
to be 90 feet. It is true there is no figure on the 
portion of the map appearing on page 20 denot¬ 
ing the width of the street here in question. How¬ 
ever, the maps contained in these two pages over¬ 
lap each other and are drawn to the same scale. 
Both maps show the portion of Evarts Street im¬ 
mediately east and west of 17th Street. The map 
on page 29 shows the width to be 90 feet. tThe . 
maps on both pages show Evarts Street both east 
and west of 17th Street to be of equal width. Thus 
we find from the highway plan that the portion of 
Evarts Street established thereby has a width 
throughout its length of 90 feet, with its eastern 
boundary at Queens Chapel Road and 20th Street 
and its western boundarv at Rhode Island Avenue. 

•/ i 

This we submit is all the statute requires. | 

But if it is necessary, as contended by counsel 
for appellants, that the plan show the length of 
Evarts Street in feet this can be ascertained with 
little difficulty. Beginning at the eastern bound¬ 
ary and going westward we find 20th Street is 
shown to have a width of 100 feet and the distance 
between 20th and 18th Streets is given as 694.33 
feet. 18th Street is shown to have a width of 90 
feet. No figure is given along Evarts Street de¬ 
noting the distance from 18th to 17th Streets, but 
by moving our eyes northward on the map to Qal- 
veston Street (now Girard Street) we find the 
distance between 17th and 18th Streets to be 
408.33 feet. As these two last mentioned streets 
are parallel they must be the same distance apart 
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at Evarts Street as at Girard Street. 17th Street 
is shown to be 100 feet in width. From 17th 
Street to Rhode Island Avenue the north line at 
Evarts Street is 507.28 feet in length and the 
south line 563.31 feet. This difference is due to 
the angle at which Rhode Island Avenue inter¬ 
sects Evarts Street. By adding the distance be¬ 
tween these various points we have the total length 
of Evarts Street. When this is multiplied by the 
width, with allowance for the angles at Rhode 
Island Avenue and Queens Chapel Road the area 
in square feet is obtained. 

Appellants further complain that on page 20 no 
name is given to the street for which the land is 
being condemned in this proceeding and that on 
page 29 the street is called Emporia Street. There 
is nothing in the Act of 1893 which requires the 
names of the streets to appear upon the plan. By 
the Act of Congress of February 16,1904, (33 Stat. 
14), “The Commissioners of the District of Colum¬ 
bia are authorized and directed to name or rename 
streets, avenues, alleys, highways and reserva¬ 
tions in that part of the District of Columbia lying 
outside of the City of Washington, under such sys¬ 
tem of names as they shall see fit to adopt, and 
such names, when recorded in the office of the Sur¬ 
veyor of the District of Columbia shall thereafter 
be the final names of such streets, avenues, alleys, 
highways and reservations.” Pursuant to the au¬ 
thority granted by this Act, the Commissioners, 
by order dated October 15, 1904, approved a plat 
designating streets by name, which shows beyond 
question that the property condemned in this pro¬ 
ceeding is for the extension of Evarts Street. 


33 


Appellants’ last contention is that this con¬ 
demnation is not in accordance with the highway 
plan for the reason that Evarts Street, for one 
block east of 17th Street and for approximately 
one block west thereof, is but 60 feet wide, with 
a 15 foot building restriction line on each side. 
This portion of the street was not in existence 
when the highway plan was adopted. At that time 
Evarts Street (formerly known as Emporia 
Street) existed from 26th Street to 20th Street 
with a width of 90 feet. The highway plan ex¬ 
tended the street from Queens Chapel Road at 20th 
Street to Rhode Island Avenue with the same 
width. This width was required by the Act; of 
1893, which contained the provision that “the high¬ 
ways provided in such plans shall not in any case 
be less than 90 feet nor more than 160 feet wide, 
except in cases of existing highways, which may 
be established of any width not less than their ex¬ 
isting width and not more than 160 feet in width.” 

Therefore, this proceeding to condemn land for 
a 90 foot street is in strict conformity with the 
highway plan. The Commissioners have no au¬ 
thority to condemn land for a narrower street 
(See Dougherty vs. Galliher , 58 App. D. C. 166,) 
Even assuming that the portion of Evarts Street 
opened since the plan was adopted is narrower 
than permitted by law, such fact could not affect 
this proceeding, the purpose of which is, as before 
stated, to condemn land for a street of the width 
shown on the highway plan. 

But the portion of the street immediately east 
and west of 17th Street opened since the adoption 
of the highway plan is in conformity therewith. 

i 
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The Act of Congress of May 31,1900, 31 Stat. 248, 
provides in part as follows: 


“In order to facilitate the extension of 
streets and encourage the donation of land 
in accordance with the plans for the perma¬ 
nent system of highways; the Commission¬ 
ers of the District of Columbia be and they 
are authorized, whenever in their judgment 
it may seem proper, to accept the dedication 
of streets shown on said plans and record 
the same under the following conditions, 
namely: Streets which are shown as 90 
feet in width on said plans may be accepted 
with a width of not less than 60 feet: Pro¬ 
vided, that the parties dedicating same 
agree to establish building restriction lines 
to agree with the street lines as shown on 
said plans.” 

While the Commissioners have no authority to 
condemn land for the opening of any part of 
Evarts Street to a width less than 90 feet, they 
could, under the statute above quoted, accept a 
dedication of a width of 60 feet provided the 
proper building restriction lines were established. 
The record is silent as to the manner in which the 
land for Evarts Street immediately east and west 
of 17th Street was acquired. So it must be as¬ 
sumed it was acquired in accordance with law. 
And this is the fact. The records in the office of 
the Surveyor show a dedication of this land re¬ 
corded March 1, 1910, together with the establish¬ 
ment of the required building restriction lines. 
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CONCLUSION 

j 

It is respectfully submitted that the action!of 
the Trial Court in ratifying and confirming the 
verdict of the jury is right and should be affirmed. 

WILLIAM W. BRIDE, | 

Corporation Counsel , D. C ., j 

VERNON E. WEST, I 

Principal Assistant Corporation Counsel , D. C., 

WALTER L. FOWLER, 
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